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Introduction

L I am a professor of law at the Benjamin N. Cardozo School of Law and
have been qualified by a number of courts as an expert on the history of asbestos
litigation and the use of litigation “screenings” to generate mass numbers of claims;
asbestos claim settlement practices; and asbestos bankruptcy trusts and the effects of
changes in trust distribution procedures on the generation of asbestos claims. Ihave
written nine articles on asbestos litigation which have been published in law reviews and
widely cited and downloaded; testified before Congress on four occasions on the abuses
prevalent in asbestos litigation and asbestos bankruptcy practices; and was one of two
law professors consulted by the U.S. Government Accountability Office in preparing a
report on asbestos trusts “who have published and are well-known experts in the areas of
asbestos litigation and bankruptcy trusts.” U.S. Gov’t Accountability Office, Report to
the Chairman, H. Comm. on the Judiciary, Asbestos Injury Compensation: The Role and
Administration of Asbestos Trusts at 5, GAO-11-819 (Sept. 2011) (“GAO Report.”) In
addition, 1 have researched, written extensively, and taught courses and seminars on legal
ethics and the legal profession for 45 years, including a seminar on the ethics of legal fees
and the impact of contingency fee financing of tort litigation on the tort system.

X I have been retained by counsel for the debtors, Garlock Sealing
Technologies LLC. et al. (*Garlock™) to prepare an expert report and provide expert
testimony in connection with the above captioned matter. | have been asked to render an
opinion based upon my scholarly research and the materials I have examined in
connection with this litigation, as to whether Garlock’s historical settlements of

mesothelioma claims after the bankruptcy wave of 2000-2001 reflected Garlock’s



liability under tort law. It is my understanding that Mark Peterson on behalf of the
Official Committee of Asbestos Personal Injury Claimants and Francine Rabinovitz on
behalf of the Future Claimants’ Representative, in their respective reports, both assume
that Garlock’s settlement values and settlement rates (i.e., the percentage of filed claims
for which Garlock paid a settlement) in the five year time period prior to the June 2010
petition date, reflect Garlock’s legal liability. For my time in preparing this report, I am
being paid a fee of $925 an hour. I attach as Exhibit A, a list of materials that I have
relied on in preparing this report. 1 may review additional materials in the possession of
the debtors which are subject to discovery requests made in this case. If my review leads
me to revise or add to my report, | will file a supplemental report.

3. As I discuss in Parts IV and V of this report, it is my conclusion, based on
the materials I have reviewed and my scholarly research, that contrary to the opinions
offered by Drs. Peterson and Rabinovitz, Garlock’s historical settlements following the
bankruptcy wave in the years 2000-2001 do not provide a reliable measure of the debtor’s
liability and therefore cannot be relied upon for the purpose of accurately valuing
Garlock’s liability for pending and future mesothelioma claims. This is so because many
plaintiffs and their counsel who brought suit against Garlock systematically suppressed
the production of evidence of plaintiffs’ exposures to asbestos-containing products other
than those manufactured by Garlock. The evidence I present in Part IV indicates that
during pre-trial discovery in tort suits brought against Garlock after the 2000-2001
bankruptcy wave, plaintiffs and their counsel often denied that plaintiffs had any
exposure to asbestos-containing products manufactured by bankrupt companies.

However, these plaintiffs had, in fact (1) filed asbestos bankruptcy trust claims both



before bringing suit against Garlock and after having completed the tort suit; and as well
(2) filed Rule 2019 Statements and ballots in multiple bankruptcies asserting that
plaintiffs had been meaningfully and credibly exposed to the products of other
manufacturers to an extent that such exposures created legal liability for plaintiffs’
asbestos-related diseases. Nonetheless, this evidence was frequently concealed from
Garlock -- oftcn by use of decceit and misrepresentation. Indeed, relying on Garlock’s
settlement history in the post 2000-2001 period would ratify the multiple instances of
deceit and misrepresentation committed by plaintiffs and their counsel as detailed in this
report. The suppression of evidence that I discuss in Part IV was not simply of exposures
to non-Garlock products but rather to the predominant exposures to asbestos-containing
non-Garlock products which actually caused plaintiffs’ injuries. The intended effect of
this suppression of vital evidence was to significantly inflate Garlock’s claim resolution
costs by driving up settlement and defense costs and increasing Garlock’s litigation risk.
The increase in litigation risk required Garlock to settle claims which it would have
contested and, in fact, did contest, most often successfully, before the suppression
strategy was instituted at the time of the 2000-2001 bankruptcy wave. The problem with
this suppression of evidence is described by Judge Peggy L. Ableman, (ret.), former
Delaware Superior Court Judge responsible for all asbestos litigation in the State of
Delaware:

In the final analysis, there can be no real justice or fairness if the law

imposes obstacles to ascertaining and determining the complete truth.

From my perspective as a judge. it is not simply the sheer waste of

resources that occurs when one conducts discovery or trials without

knowledge of all of the facts, although that circumstance is indeed

unfortunate and one that courts can ill afford in this day and age. What

is most significant is the fact that the very foundation and integrity of
the judicial process is compromised by withholding of information that



is critical to the ultimate goal of all litigation — a search for, and
discovery of, the truth.

Furthering Asbestos Claim Transparency (FACT) Act of 2013: Hearing on HR. 982
Before the Subcomm. on Regulatory Reform, Commercial and Antitrust Law of the H.
Comm. On the Judiciary, 113th Cong. (Mar. 13, 2013) (statement of Judge Peggy L.
Ableman (ret.) Del. Super. Ct. (“Ableman Testimony”).

4. My descriptions of the asbestos litigation phenomenon have been
extensively cited and have come to be widely accepted in the legal and academic
communities. In 1991, | was asked by the Administrative Conference of the United
States, an agency in the executive branch of the federal govermment, to draft a proposed
administrative alternative to asbestos litigation and to organize a colloquy to consider that
proposal. In addition, I have testified on four occasions before congressional committees
on asbestos litigation and bankruptcy issues. My qualifications to testify as an expert on
the history of asbestos litigation have been challenged in three Daubert' proceedings.
Each time, the courts rejected the challenge. In rejecting a challenge in the Armstrong
World Industries bankruptcy in 2006, U.S. District Court Judge Eduardo Robreno (who
subsequently presided over the asbestos MDL, In re Asbestos Prod. Liab. Litig. (No. VI),
MDL No. 875 (E.D. Pa.), where his rulings resulted in the dismissal of tens of thousands
of asbestos claims because of invalid medical evidence) stated:

Dr. Brickman has been shown to be qualified as an expert in the

history of asbestos litigation, he has been studying the subject for 15 years,
he has published at least seven articles on the subject and has testified

: Daubert v. Merrell Dow Pharms., 509 U.S. 579 (1993).

¥ In a fourth case, a Daubert challenge was raised as to my qualifications to testify
about how the practices of a law firm and a doctor it hired to read over 20,000 x-rays were
consistent with the entrepreneurial model I presented and constituted a scheme to generate false
medical evidence. The challenge was dismissed as moot. CSX Transp. v. Gilkison, Case No.
5:05 CV202,2013 WL 85253 (N.D. W.VA,, Jan. 7, 2013).
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three times before congressional committees on asbestos litigation and
asbestos bankruptcy and has been qualified by at least two federal judges
as an expert on the history of asbestos litigation and he has supplied a full
and complete written expert testimony in a third asbestos bankruptcy
proceeding. Therefore, I think that under Rule 702, he is qualified by
virtue of skill, education, experience to aid the Court in -- in this case.

Secondly, the opinions rendered in the report appear to be reliable.
Dr. Brickman relies on sources and data which are recently relied [on] by
experts in his field and others have relied upon. . . his opinion. So...]
find his opinion to be reliable. . . .

[P]lacing the issues in this case. . . in the historical context of
asbestos litigation and claim settlement, will provide the Court with a
greater understanding of the debtor’s future liability. A good deal of the
testimony in this case has involved a change in the lay of the land in the
last few years and how that will affect the debtor’s future liability. And
... I believe that the testimony of Professor Brickman will be helpful to
the court and . . . that his testimony fits well with the facts of the case. . . .

Transcript of Hearing at 22:20-23:21, In re Armstrong World Indus., Inc., Case No. 00-
CV-4471 (E.D. Pa., May 25, 2006). Attached hereto as Brickman Exhibit B is a more
complete statement of my qualifications with regard to asbestos litigation and
bankruptcies. Attached hereto as Brickman Exhibit C is a copy of my curriculum vitae.
Also attached as Brickman Exhibit D is a list of my prior testimony in the past four years.
5. For the past twenty five years, I have studied: (1) the rise of asbestos
claims generated by mass “screenings” (the primary method of recruitment of asbestos
claimants) which I have termed “litigation screenings;” (2) the processes by which
mostly unreliable medical evidence has been created in support of the hundreds of
thousands of nonmalignant claims generated by such screenings; (3) the judicial
treatment of these claims; and (4) how the asbestos bankruptcy process has been
unwittingly used to effectively endorse the use of screenings, the production of unreliable
medical evidence, and the suppression of witness testimony of exposures to the asbestos-

containing products of companies that were bankrupted by asbestos litigation. In these



studies, I initially focused attention on a comparative handful of doctors (“litigation
doctors™) who have provided a substantial portion of all of the “medical” records
generated by litigation screenings to support claims for compensation.

6. My study of asbestos litigation has led me to identify an entrepreneurial
model for the development of nonmalignant asbestos claims that began to emerge in the
mid to late 1980s. Spurred on by enormous financial incentives and the billions of
dollars in fees to be generated, lawyers transformed the basis for asbestos litigation from
a traditional model of an injured worker seeking out a lawyer to sue for compensation to
an entrepreneurial model. Screening enterprises working for lawyers systematically
recruited hundreds of thousands of workers who may have had occupational exposure to
asbestos. Litigation doctors hired by these enterprises reliably manufactured hundreds of
thousands of x-ray reports and diagnoses of asbestosis for money despite the fact that
these workers were mostly asymptomatic and most had no asbestos-related injury
recognized by medical science. This model accounted for substantially all of the
hundreds of thousands of nonmalignant asbestos claims filed in the 1988-2003 period,
which comprised approximately 80%-90% of all asbestos claims filed in that period.

7. The Relevance of the Entreprencurial Model to Mesothelioma Litigation.

The estimation proceeding in this bankruptcy is limited to estimating Garlock’s liability
for pending and future mesothelioma claims. My study of the entrepreneurial model
indicates that it generated hundreds of thousands of nonmalignant claims that were, in the
words of U.S. District Court Judge Janis Jack, manufactured for money. Though focused
on nonmalignant litigation, this model nonetheless sheds light on how plaintiffs’ counsel

in mesothelioma litigation were able to target Garlock in the post 2000-2001 bankruptcy



wave era by suppressing evidence of plaintiffs’ exposures to non-Garlock products. The
practice of suppressing witness testimony to maximize tort claim values is a core element
of the entrepreneurial model that has been carried over into mesothelioma litigation. In
both sets of litigations, the suppression of evidence of plaintiffs’ exposures to bankrupts’
products is designed to sublimate truth in favor of maximizing profit. Thus, in both
nonmalignant and mesothelioma litigation, counsels’ motivations are identical: to drive
up tort claim values by resort to deceitful practices. As expressed by an attorney in the
Shein Law Center in explaining why the firm did not disclose its knowledge that the
plaintiff suing Garlock had previously signed fourteen sworn statements, under penalty of
perjury, that during his employment, he “frequently and regularly worked in close
proximity™ to the asbestos-containing products of various bankrupt companies, “our goal
is to maximize a client’s recovery.” See Ex. E, introduced in Part [V of this report.
Maximizing a client's recovery, according to the evidence presented in Part IV, includes
“sublimating truth.” The evidence presented in Part IV indicates that clients' recoveries
are maximized by plaintiffs’ falsely denying exposures to the products of the bankrupts in
responding to discovery, failing to disclose prior trust claim filings as well as the
intention to file trust claims as soon as the tort suit is concluded--even in jurisdictions
where providing this information is mandated by courts' case management orders and
standard interrogatories. Clients’ recoveries are further maximized by counsels’ failure to
disclose--and seeking to suppress Garlock’s ability to discover--that counsel had filed
ballots and Rule 2019 Statements in multiple asbestos bankruptcies that attested to their
clients’ exposures to the bankrupts’ products that were sufficiently substantial to have

caused plaintiffs” injuries -- evidence that was contrary to the testimony and counsel’s



argument in the suits against Garlock. In consonance with false denials and inconsistent
filings, the evidence presented /nfra Part IV also includes counsel making arguments to
juries that a plaintiff was not exposed to particular products of companies in bankruptcy
even while counsel had already filed or, immediately after resolution of the tort case,
would file trust claims attesting to exposure to the very products that counsel, in
argument, had denied exposure to. Suppressing Garlock’s access to evidence that would
show that plaintiffs’ denials of exposure to the products of bankrupts were false increased
the costs imposed on Garlock to prove that its product were not a substantial, if any,
factor in causing plaintiffs’ injury. Indeed in the context of mass tort litigation, plaintiffs’
counsel’s strategy is to maximize the costs to defendants (and the courts) of examining
the merits of each claim. The higher the costs, which in some cases can mount into the
hundreds of thousands of dollars, the greater the imposition on defendants to settle
nonmeritorious claims. Garlock’s settlement history after the bankruptcy wave in 2000-
2001 well illustrates this point.

8. The Techniques of Witness Preparation Used in Nonmalignant Asbestos

Litigation Applied to Mesothelioma Litigation. Historically, nonmalignant and

malignant claimants have been represented by different law firms. Baron & Budd was
one of the firms that used litigation screenings to generate tens of thousands of
nonmalignant suits. The Baron & Budd “script memo,” described infra § 27, instructed
clients to lie about their exposures to the products of bankrupts and “implanted false
memories” with regard to the products to which plaintiffs’ claimed exposure. The Baron
& Budd techniques of witness preparation have migrated to firms that focus on

mesothelioma litigation. Ironically, the progeny of Baron & Budd have been



instrumental in this migration. According to discovery undertaken by Garlock, see infra
Part IV, four of the six law firms which were the subject of Garlock’s discovery, trace
roots back to Baron & Budd. Thus, Andrew Waters and Peter Kraus left Baron & Budd,
where they were partners, to found Waters & Kraus. Jeffrey Simon and Ron Eddins were
both lawyers at Waters & Kraus (and Jeffrey Simon was previously a lawyer at Baron &
Budd) who ieft to found the firm of Simon Eddins & Greenstone (now Simon Greenstone
Panatier Bartlett). Joseph Belluck and Jordan Fox were lawyers with Baron & Budd who
founded Belluck & Fox. Troy Chandler, formerly at Williams Kherkher, was a lawyer at
Baron & Budd. Shein Law Center regularly serves as local counsel in Philadelphia
mesothelioma cases with Waters & Kraus. Finally, the David Law Firm is a referral firm
that regularly refers cases to Baron & Budd, Waters & Kraus and Belluck & Fox and its
30(b)(6) designee in this case worked at Baron & Budd. These six firms were not heavily
involved in nonmalignant filings, having been founded shortly before or after
nonmalignant filings dropped precipitously. But in discovery of the 15 Designated
Plaintiff cases, these firms routinely engaged in discovery abuse and provided different or
inconsistent stories about their plaintiffs’ asbestos exposures in mesothelioma claims. See

infra 19 67-69.



9. Introductory Summary. My Report is divided into six parts:

Page
Introduction 1
1. The Entrepreneurial Model: Generating Nonmalignant 12
Asbestos Claims
II. The Incorporation of Elements of the Entrepreneurial 27
Model into Malignant Asbestos Litigation
III.  The Garlock Experience 56
IV.  Garlock’s Discovery and the Evidence Obtained 60
That Plaintiffs and Their Counsel Suppressed Evidence
of Plaintiffs’ Exposures to the Products of Bankrupts
V. Conclusion 69

In Part 1, I present the elements of the entrepreneurial model for generating mostly
fraudulent nonmalignant asbestos claims. This includes discussion of mass screenings
and how they were promoted, the absence of any medical purpose for these litigation
screenings, the administration of x-rays on an assembly line basis at screenings, the
evidence that the B Readers hired to read the x-rays engaged in fraud and suppressed
evidence that would have allowed defendants to determine that the B Readers were
finding evidence of fibrosis in 50-90% of the x-rays they read—(far in excess of what
clinical studies indicated), how a federal judge thwarted a billion dollar scheme to
defraud defendants in the silica MDL, and the use of witness preparation techniques to
suppress evidence in order to maximize claim values including discussion of the Baron &
Budd “script memo.”

In Part II, T discuss: the substantial decline in the number of nonmalignant tort

suits; the dual system for compensation of malignant claimants: trust claims and the tort
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system; the aggregate value of trust assets and the substantial increase in trust payments
beginning in 2006; the control exercised by plaintiffs’ counsel’s over the formation and
operation of trusts; how that control has been used to inflate tort claim values; the impact
on Garlock; the attempt to limit defendants” access to Rule 2019 Statements and ballots;
the manipulation of trust distribution procedures to inflate tort values, in particular, the
addition of “confidentiality,” “sole benefit” and “withdrawal and deferral” provisions to
trust distribution procedures and their significance; the evidence of deceitful practices in
malignancy-based asbestos litigation; and the relevance of the Baron & Budd “script
memo” to mesothelioma litigation.

In Part 11, I discuss Garlock’s litigation strategy prior to the 2000-2001
bankruptcy wave and how the bankruptcy wave impacted Garlock, substantially raising
Garlock’s average cost to settle mesothelioma claims.

In Part IV, 1 discuss Garlock’s use of discovery to obtain evidence that plaintiffs
and their counsel suppressed evidence of plaintiffs’ exposures to the products of
bankrupts. Ialso discuss fifteen Designated Plaintiff cases that are described in a memo
from Robinson, Bradshaw and Hinton, prepared at my request, and appended to this
report as Exhibit E, which provides evidence of the nature of the deceit and
misrepresentation engaged in by plaintiffs and their counsel.

Finally, in Part V, I present my conclusion based on the material I have consulted
and my scholarly research. Contrary to the opinion offered by Drs. Peterson and
Rabinovitz, it is my opinion that Garlock’s settlement history following the bankruptcy

wave of 2000-2001 does not provide a reliable measure of Garlock’s liability and
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therefore cannot be relied on for the purpose of accurately valuing Garlock’s liability for
pending and future mesothelioma claims.

I. The Entreprencurial Model: Generating Nonmalignant Asbestos Claims

10.  Mass Screenings. The core of the entrepreneurial model, developed in the
mid to late 1980s, was the mass screening, usually accomplished by hiring one of
approximately 15-20 screening enterprises which have been paid tens of millions of
dollars by law firms to recruit at least seven hundred thousand potential litigants from
among the approximately 27 million workers who have been occupationally exposed to
asbestos. The actual recruitment effort has often been facilitated by hiring former union
officials or paying current union officials to steer members to certain lawyers.

11.  Litigation Screenings Have No Medical Purpose. Plaintiffs’ lawyers and

their retained experts contend that these screenings have a valid medical purpose.
Nothing could be further from the truth. Medical screenings seek to detect early signs of
disease for the purpose of instituting a medical regime or treatment. Asbestos screenings
are not undertaken for any medical purpose but rather are done solely to generate asbestos
claims which in turn generate substantial contingency fees. The doctors hired by
plaintiffs’ counsel and screening companies provide no health services; indeed, they
adamantly deny the existence of a doctor-patient relationship. The largest of the
screening enterprises, Most Health Services, Inc., which has screened over 400,000
potential litigants, acknowledges that it performs no health services. In a Third Circuit
Brief filed by Most Health Services, Inc., the company explained

[T1he sole purpose for [law firms’] contractual relationship with Most

and its decision to sponsor asbestos screening programs is anticipation
of future litigation against asbestos manufacturers. . . . [T]he entire

12



screening process from the moment [the law firm] becomes involved is
geared toward collecting evidence for future asbestos litigation.

Memorandum In Support of Motion For Case Management Order Concerning Mass
Litigation Screenings at 6, In re Asbestos Prods. Liab. Litig., (No. VI), MDL 875 (E.D.
Pa. Oct. 12, 2001) (emphasis added in Memorandum (citing Brief of Appellants at 19, /n
re Asbestos Prods. Liab. Litig., Nos. 98-1166 and 98-1165 (3d Cir. Mar. 21, 2000).

12.  How Litigation Screenings are Promoted. The screening companies and

law firms made arrangements with unions to post flyers on union bulletin boards and to
send out letters urging attendance at screenings. In addition, they sent out mass mailings
and placed advertisements in local media where a screening was to take place. With such
promotional come-ons as “Find out if YOU have MILLION DOLLAR LUNGS,”
millions of mailings announcing the screenings were sent promising “free x-rays” and the
opportunity for potential claimants to cash in despite the absence of any symptoms. See
Lester Brickman, On the Theory Class’s Theories of Asbestos Litigation: The Disconnect
Between Scholarship and Reality, 31 PEPP. L. REV. 33, at 76-78, 77 n.124 (2003-2004)
(“Brickman, Asbestos Litigation").

13.  Administering X-rays. The screening companies typically brought mobile

x-ray vans to shopping center parking lots, motels, union halls and other locations where
they administered x-rays on an assembly line basis. Asbestos screening companies
uniformly failed to follow medical protocols for performing chest x-rays and regularly
operated in violation of state licensing laws and regulations relating to administering x-
rays.

14, X-rays Read by Selected B Readers. The x-rays produced at litigation
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screenings were read by a comparative handful of B Readers® hired by screening
companies or plaintiffs’ lawyers. Indeed, the reliance on a small group of B Readers is a
defining characteristic of the nonmalignant entrepreneurial model. These B Readers
were chosen because of their bought-and-paid-for propensity to reliably read the vast
majority of the x-rays as indicating the presence of interstitial lung disease (fibrosis)
graded as 1/0 on the ILO scale* and “consistent with asbestosis.” In doing so, these
readers virtually always contravened published guidelines and medical protocols for
reading chest x-rays.

15.  Evidence of Fraudulent X-ray Readings. My research has led me to
conclude that the B Readers selected by plaintiffs’ firms to produce the large majority of
the medical reports used to support screening-generated claims were not hired to actually

read x-rays. Rather the product that each of these litigation doctors was selling to lawyer-

= A B Reader is a doctor, usually a radiologist or a pulmonologist, who has been

certified by the Public Health Service’s National Institute for Occupational Safety and Health
(“NIOSH”) as having competence in reading chest radiographs (x-rays) for lung changes that
might be consistent with a lung condition (pneumoconiosis) caused by the inhalation of dusts and
grading them on the International Labor Office (“ILO”) classification system. The NIOSH B
Reader program was established to reduce the level of variability among x-ray readers by
objectively documenting proficiency in evaluating the characteristics and patterns of images on
chest x-rays for occupationally related lung disease using the ILO classification system.

1 Because of the need for a valid, reproducible categorization system for chest
radiographs, in 1950, the International Labor Organization (ILO) developed a standardized
classification system to facilitate international comparisons of data on pneumoconiosis. On the
ILO scale, chest x-rays are classified according to the number of abnormalities (termed
“opacities™) in a given area of the chest film. A zero corresponds to no abnormalities, one to
slight, two to moderate, and three to severe opacities. While the ILO has devised a grading scale
designed to reduce the amount of variability in such x-ray readings, the process remains to some
degree subjective. For this reason, B Readers give two classifications: the category that they
think most likely and the next most likely. The result is a twelve point scale, with results ranging
from 0/0 (normal x-ray appearance), to 3/3 (severe abnormalities). See In re Joint E. & S. Dists.
Asbestos Litig., 237 F. Supp.2d 297, 308 (E.D.N.Y. 2002). The vast majority of x-rays generated
by asbestos screenings are read as “1/0” which means the X-ray on first impression is abnormal
(“1”) but may be normal (“0™). A reading of 1/1 is stronger than a 1/0 and means that the Reader
found clear evidence of irregularities. For purpose of identifying and locating opacities, the ILO
form divides the lungs into six zones, upper, middle and lower, left and right. For a diagnosis of
asbestosis, the opacities should be found bilaterally in the lower zones. Nonetheless, a B Reader
may assign a 1/0 grade even if he finds irregular opacities in only one of the six zones.
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buyers was a “signature” percentage of positive x-ray readings, that is, a predetermined
percentage of radiographic evidence of fibrosis which was unique to that litigation doctor.
Indeed, this percentage was the litigation doctors’ stock-in-trade. See Lester Brickman,
Disparities Between Asbestosis and Silicosis Claims Generated by Litigation Screenings
and Clinical Studies, 29 CARDOZO L. REv. 513 at 584-591 (2007) (“Brickman,
Disparities™). My research has further led me to determine that these B Readers provided
positive readings for 50-90% of the screening-generated x-rays they read. /d. at 525-530.
These percentages far exceeded the results of most clinical studies of the prevalence of
asbestosis in occupationally exposed workers. Moreover, seven clinical studies or their
equivalents in which neutral B Readers re-read x-rays initially read by litigation doctors
as 1/0 or higher, found error rates that ranged from 60-97% but were mostly in the 90%
range. fd. at 550-557).

16.  Suppression of Negative X-Ray Readings. Evidence that litigation doctors

were selling predetermined percentages of radiographic evidence of fibrosis is also found
in the concerted refusal of litigation doctors, screening companies and plaintifts’ lawyers
to disclose information that would enable computation of the percentages of x-rays they
read as 1/0 (or higher), that is, as indicating fibrosis “consistent with asbestosis.” The
obvious if not compelling reason for this concerted effort to withhold such information is
the disparity that it would have shown between clinical studies of the prevalence of
fibrosis for different occupational groups and the far higher “off the chart” rates found by
litigation doctors in litigation screenings. This vigorous effort to cover up the positive
rates of litigation doctors included not only litigation doctors’ and lawyers’ refusals to

produce negative B reads (so the positive rate could be computed) but also doctors and
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screening company principals invoking their Fifth Amendment protection against self-
incrimination as a basis for refusing to answer questions posed in depositions and at a
congressional hearing about their x-ray readings and diagnoses. (For discussion of the
extent of this concerted effort to preclude disclosure of positive rates, see Brickman,
Disparities at 584-587).

17.  Suppression of Evidence in Malignant Litigation. An analogous effort
to withhold vital information with regard to identification of the products claimed to have
caused injury to tort plaintiffs occurs in malignant litigation. Under the control of
plaintiffs’ counsel, asbestos bankruptcy trusts have sought to prevent Garlock and other
asbestos defendants in the tort system from discovering trust claims and supporting
information filed by tort plaintiffs as to which products were responsible for causing their
disease. As discussed infra  60-63, this suppression of exposure evidence has driven
up the settlement and defense costs as well as the litigation risk of Garlock and other tort
defendants. Moreover, as further discussed infra Part IV, there is compelling evidence of
widespread deceit and misrepresentation by plaintiffs and their counsel with regard to
exposure claims.

18. Plaintiffs’ Counsel’s Control Over the Production of Evidence. Another

element of the entrepreneurial model is plaintiffs’ counsel’s control over the production
of evidence in asbestos litigation -- control which is used to suppress evidence in order to
inflate the value of tort claims. One reflection of that control is the sea change that took
place when litigation doctors changed their findings of asbestosis for the great majority of
those screened to instead report silicosis, leading to an eruption of silicosis claims of

epidemic proportions in the 2002-2004 period. In that period, approximately 20,000
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silicosis claims were filed, mostly in state courts in Mississippi and Texas—an
anomalous phenomenon in view of the fact that as a result of government regulation and
industry practice, there had been a 70% decline in the death rate from silicosis over the
previous thirty years. See Lester Brickman, On the Applicability of the Silica MDL
Proceeding to Asbestos Litigation, 12 CONN. INS. L.J. 289, 300-02 (2006). The reason
for this phantom epidemic was that the U.S. Senate looked poised to enact legislation to
provide an industry-funded administrative alternative to asbestos litigation, which would,
inter alia, both limit attorney fees and the recovery for nonmalignant unimpaired
asbestosis claims to medical monitoring expenses. See Lester Brickman, An Analysis of
the Financial Impact of S.852: The Fairness In Asbestos Injury Resolution Act of 2005,
27 CARDOZO L. REV. 991, 994-95 (2005). Many plaintiffs’ lawyers, though strenuously
lobbying against the bill, believed that it might well pass. Asbestos: Mixed Dust and
FELA Issues, Hearing Before the S. Comm. on the Judiciary, 109th Cong. 11-12 (Feb. 2,
2005) (statement of Lester Brickman) (“Brickman, Silica Hearing™) quoting Heath
Mason, co-owner of N&M, Inc., who testified that the reason his company changed from
asbestos to silica screening was because of the “Hatch Bill”). Worried about the future
of claim generation and concerned that the end game had begun for asbestos litigation,
some plaintiffs’ lawyers began directing the screening enterprises that they had hired to
screen hundreds of thousands of workers exposed to asbestos-containing products for
asbestosis, to instead screen for silicosis. These screening companies and the litigation
doctors shifted gears from ginning up asbestosis claims to ginning up silicosis claims.
See In re Silica Prods. Liab. Litig. (MDL 1553), 398 F. Supp. 2d 563, 597 (S.D. Tex.

2005).
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19. The Silica MDL. An MDL proceeding was commenced consisting of

10,000 silicosis claims presided over by U.S. District Court Judge Janis Jack in Texas.
When evidence surfaced that the x-ray readings and diagnoses of silicosis for the 10,000
claimants may have been fraudulently generated, Judge Jack presided over a Daubert
hearing to test the reliability of the 10,000 or so medical reports produced by a mere
handful of litigation doctors; in addition, she permitted the defendants to undertake
extensive discovery of the doctors and screening companies. Her actions were
unprecedented in mass tort litigation. Indeed, most judges, out of reluctance to, in effect,
put the tort system on trial, would not have permitted the defendants to conduct the
extensive discovery that she allowed. Judge Jack was a former nurse and therefore had
personal knowledge of the litigation doctors’ lack of medical probity. But for the fortuity
of Judge Jack’s selection to preside over the MDL, the pervasive multi-billion dollar
fraud that she uncovered would have succeeded and likely never have come to public
attention.

20.  Retreading of Asbestos Claims. Among the evidence of fraud that was
introduced was the revelation that approximately 60% of the silicosis claimants had
previously filed asbestosis claims, a phenomenon that became known as “retreading.”
See Brickman, Silica Hearing at 12. While it is medically possible for a claimant to have
the dual diseases of asbestosis and silicosis, it is a “clinical rarity,” MDL 1553, 398 F.
Supp. 2d at 594-96, a medical euphemism for “virtually never.” Indeed, this dual disease
phenomenon is so rare that most pulmonologists have never seen a single such case. /d. at
595. “Retreading” was done by simply having B Readers re-read x-rays previously read

as indicating radiographic evidence of fibrosis that was “consistent with asbestosis,” as
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no longer being consistent with asbestosis and instead being consistent with silicosis. In
some cases, the same B Readers were contradicting their own prior x-ray readings. See
Defendants’ Motion For Production of Pulmonary Diagnoses And Evaluations at 4, /n re:
Texas State Silica Prods. Liab. Litig., MDL Cause No. 2004-70000 (Tex. 295th Dist. Ct.
Apr. 3, 2007).

21, Percentage of Positive X-ray Reads in the Silica MDL. Other evidence of

fraud that was uncovered in the unprecedented discovery permitted by Judge Jack,
though only after she repeatedly threatened contempt citations for failure to provide
records, was the percentage of “positive” findings of silicosis. As summarized by Judge
Jack, over 92% of the 6,510 B reads produced as part of plaintiffs’ initial disclosures
were positive. MDL 1533, 398 F. Supp. 2d at 629. Dr. Ray Harron, a litigation doctor,
had a positive rate of 99%. Id. at 606-08. Dr. Harron produced more than 100,000
medical reports for use in asbestos litigation.

22.  The Scheme to Manufacture Diagnoses for Money. The testimony by
doctors and screening companies and the records produced in response to subpoenas
enforced by threats of contempt led Judge Jack to conclude in a scathing report that “it is
apparent that truth and justice had very little to do with these diagnoses . ...” Id. at 635.
Rather the claim generation process being used was a “scheme [by] lawyers, doctors and
screening companies” to “manufacture . . . [diagnoses] for money,” id. (emphasis added)
-- the equivalent of a finding of fraud. “[EJach lawyer had to know that he or she was
filing at least some claims that falsely alleged silicosis.” Id. at 636.

23 The Silica MDL Findings Apply to Asbestos Litigation. Judge Jack’s

extensive findings corroborate the existence of the illegitimate entrepreneurial model of
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asbestos claim generation that | have identified and also support my conclusion that the
vast majority of the hundreds ot thousands of B Readings and diagnoses rendered by
some of the same litigation doctors used in asbestos litigation are not only unreliable but
simply manufactured for money. Indeed, taking note of peer reviewed literature to the
effect that the x-ray readings and resultant diagnoses of asbestosis are not medically
sound, Judge Jack found that the “evidence of the unreliability of the B-reads performed
for this [silica] MDL is matched by evidence of the unreliability of B-reads in asbestos
litigation.” Id. at 629.

24.  The Demise of Litigation Screenings. Judge Jack’s report led to the

convening of a grand jury by the U.S. Attorney for the Southern District of New York
and an extensive investigation. This proceeding as well as Judge Jack’s report had a
chilling effect on litigation screenings. Though some litigation screenings continue to
take place, the era of large scale litigation screenings has passed. Nonetheless, in the
period 1987-2003, Garlock was one of the many companies that fell prey to this
fraudulent scheme, having been sued hundreds of thousands of times by screening-
generated nonmalignant claimants. As noted in the report of Garlock expert, Charles E.
Bates, Garlock spent hundreds of millions of dollars to defend against and settle hundreds
of thousands of these mostly bogus nonmalignant claims. Report of Charles E. Bates,
PhD (Feb. 15, 2013) at 24-27, 32-34, 59.

25. Witness Preparation Techniques To Suppress Evidence that Adversely

Affect Claim Values. Another example of plaintiffs’ counsel’s control over the

production of evidence in asbestos litigation is the frequent changes in witness testimony

concerning the products to which plaintiffs were exposed. Plaintiffs’ counsel use witness
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preparation techniques to produce plaintiffs’ testimony that denies or minimizes their
exposures to asbestos-containing products that were manufactured by companies that had
filed bankruptcy and instead identifies only or mostly the products manufactured by the
defendant(s) being sued in the tort system. This evergreen process enables plaintiffs’
counsel to increase peripheral defendants’ liabilities, as was the case with Garlock, as
well as renewing the supply of solvent defendants to replace the flow of funds that was
interrupted as leading defendants entered bankruptcy.

26. The Effect of the Johns-Manville Bankruptcy on Witness Testimony. The

practice of using witness preparation techniques to generate false testimony first became
evident in the aftermath of the bankruptcy of the Johns-Manville Corp. (“Manville™).
Prior to 1982, the focus of asbestos litigation was on Manville, then the largest producer
of asbestos-containing products. Asbestos claimants and witnesses testified that the
company produced the dominant share of the asbestos-containing construction materials
encountered by claimants and as a consequence, the company paid out the most funds to
claimants and their lawyers. The 1982 bankruptcy of the company imposed an
immediate stay on all payments to tort claimants, thus halting the main flow of revenue
derived from asbestos litigation. Payments would not resume until 1988 when a “run on
the bank” depleted the assets of the trust that was created to pay Manville's asbestos
claims, resulting in a further delay in payments and a series of substantial reductions in
the amounts paid out per disease category. Accordingly, the more witnesses would
continue to identify the company’s products as dominating the list of asbestos-containing
products to which claimants claimed exposure, the less funds would then be available to

pay to claimants and their counsel. However, immediately after the bankruptcy, witness
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testimony underwent a sea change. See Andrew T. Betry, Asbestos Personal Injury
Compensation and the Tort System: Beyond “Fix It ‘Cause It's Broke,” 13 CARDOZO L.
REV. 1949, 1951 n. 9 (1992) (“Berry. Beyond Fix I”"). Whereas, for example, testimony
in the Philadelphia Navy Yard cases put Manville’s share of workplace product as high as
80%, post-bankruptcy, witnesses testified that Manville products accounted for an
increasingly declining percentage of asbestos-containing products used at work sites.
Thus, in the Brooklyn Navy Yard cases, after hearing witness testimony, the jury
apportioned only 9-11% of the overall liability to Johns-Manville. Brickman, 4sbestos
Litigation at 138-39; Inre E. & S. Dists. Asbestos Litig., 772 F. Supp. 1380, 1398
(E.D.N.Y. 1991). Letting the cat out of the bag, a witness who was deposed just months
after the Manville bankruptcy, testified that only 25% of the asbestos-containing products
used at a shipyard were manufactured by Manville. Earlier in that deposition, the witness
had at first estimated that “basically, most of the [asbestos-containing] materials [were
made by] Johns-Manville. . . .” He then added, “I wasn’t supposed to mention that, was
1?7 Quoted in Berry, Beyond Fix It, at 1951 n.9.

27.  Witness Preparation Techniques: The Baron & Budd “Script Memo.”
Some of the methods used by plaintiffs’ counsel’s to produce evidence that maximizes
claimants’ recoveries and suppresses evidence in order to inflate claim values were
revealed in an extensive series of reports in 1998 by newspaper reporters who
investigated the litigation screening practices of Baron & Budd, one of the leading
asbestos plaintiffs’ law firms in the country. This investigation revealed the
extensiveness of the practice of witness preparation that focused on implanting false

memories in asbestos claimants. In 1997, a novice lawyer at Baron & Budd inadvertently
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produced a twenty page internal memo titled “Preparing For Your Deposition,” later
referred to as the “Script Memo.” Claimants were instructed to memorize the
information that a paralegal had filled out for them on their Script Memos but to never
mention the Script Memo. Brickman, Asbestos Litigation at 144. The Memo included
instructions for the client on how to prepare for his deposition including specific answers,
even though talse, that were to be given regarding product exposure. One of the
companies highlighted in this part of the Memo was Garlock. For example, claimants
were told to “Know the Names of All the Products Listed on Your Work History Sheets
(such as A.P. Green, Kaylo, Garlock, etc.” and “Know which Names go with which
“Types of products (for instance GARLOCK made GASKETS and KAYLO made PIPE
COVERING, etc.).” (Script Memo at 1, bold and capitals in original, emphasis (italics)
added). The newspaper reported that in filling out the form, former employees of Baron
& Budd told them that “*[w]orkers were routinely encouraged to remember seeing
asbestos products on their jobs even if they didn’t truly recall,” Brickman, 4sbestos
Litigation at 139, and where necessary employees would “implant false memories,” id. at
140. This led one former paralegal to explain that by the time she finished preparing a
client, she had a product “ID for every manufacturer that we needed to get ID for.” Id at
139-140. (For a detailed discussion of how false memories were implanted, see id. at
137-156). Baron & Budd paralegals were also instructed to steer clients away from
identifying the product of bankrupt companies such as Johns-Manville and to “warn. . .
[the client] not to say you were around [a certain product] -- even if you were -- after you
knew it was dangerous,” id. at 152, and to deny they ever saw warning labels on product

packages. /d at 144. Finally, clients were assured that defense lawyers who questioned
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them in a deposition would have no way of knowing what products were actually used at
relevant job sites, signaling that anything the client testified to could not be challenged.
Id. Despite the considerable evidence that use of the Script Memo constituted
subornation of perjury, Baron & Budd emerged unscathed.’

28. Suppression of Evidence in Malignant Litigation. As discussed infra § 54

and Part [V, suppression of the production of evidence, a core element of the
entrepreneurial model of nonmalignant asbestos litigation, has been carried over into
malignant litigation. Plaintiffs’ counsels in malignant litigation use witness preparation
techniques to the same end, that is, to suppress product identification testimony that
would diminish the value of claims brought against solvent companies. In trust claims
filed prior to or subsequent to tort claims filed against Garlock, claimants asserted
meaningful and credible exposure to non-Garlock products which gave rise to legal
liability for the asbestos-related diseases that were the subject of the trust claims.
However, when suing Garlock, plaintiffs and their counsel often failed to disclose and
indeed, hid from disclosure, the exposures that they had asserted in trust claims, or would
later assert, caused plaintiffs’ diseases. See infra Part IV.

29, Plaintiffs’ Counsel’s Control Over The Production of Medical Evidence:

Another Sea Change. Further evidence of plaintiffs’ counsel’s control over the

production of evidence in asbestos litigation involves a radical change in the medical

evidence produced by the litigation doctors hired by plaintiffs’ counsel. Pleural plaque

J Baron & Budd secured appellate court rulings that the “Script Memo” was

privileged. A Texas appellate court rejected an argument that the Memo fell within the ambit of
the crime fraud exception, holding that the exception did not apply if the attorney was the one
proposing to the client that they jointly engage in a crime. After all attempts to discover the
origin of the “script memo” were quashed, the court withdrew its opinion. Brickman, Asbestos
Litigation at 154-156.
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claims once dominated asbestos litigation. Unlike asbestosis, pleural plaques are not
found in lung tissue. They are deposits of collagen fibers, detectable only by X-rays, that
are visible fifteen to twenty or more years after initial and substantial exposure to
asbestos, as thickenings of the lining (pleura) of the lungs. The vast majority of
individuals diagnosed solely with plaques have no lung impairment. For most, it is a
totally benign condition which has been likened to freckles on the skin which result from
exposure to sunlight. Furthermore, there is no scientifically credible evidence that those
occupationally exposed workers diagnosed with pleural plaques have any greater
likelihood of contracting an asbestos-related disease than if no pleural plaques were
found. Nonetheless, during the late 1980s and early 1990s, pleural plaque claims were a
major factor in asbestos litigation. See Brickman, Asbestos Litigation, id at 51-54.

In the period extending from the late 1980s to the early 1990s, pleural plaque
claims amounted to approximately 45-60% of case volumes whereas mild asbestosis
claims accounted for 15-25%. Lester Brickman, The Asbestos Litigation Crisis: Is There
A Need for An Administrative Alternative?, 13 CARDOZO L. REV. 1819, 1861 n.174, 1862
(1992) (Brickman, “Asbestos Litigation Crisis”). This was consistent with medical
studies that show that among those exposed to asbestos in a variety of settings, pleural
plaques are two to three times more likely to be prevalent than pulmonary asbestosis. See
sources cited in Brickman Disparities at 558 nn.130-31. However, beginning by the
mid-1990s, a massive shift occurred in the disease mix. Pleural plaque claims declined
precipitously while asbestosis claims climbed even more precipitously. Instead of a
disease mix of 45-60% pleural plaques and 15-25% mild (1/0) asbestosis, 70% of new

claims were filed as asbestosis claims. See Brickman, 4shestos Litigation, id. at 108-110.
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To accomplish this massive shift in diagnoses of asbestos-related conditions, plaintiffs’
litigation doctors essentially had to stop finding pleural plaques when reading x-rays and
instead find a condition “consistent with asbestosis.” Indeed, new claimants were being
mostly diagnosed in the mid-1990s as having asbestosis or conditions “consistent with
asbestosis,” not pleural plaques, even though these claimants had worked alongside other
claimants at the identical work sites at the same times, most of whom were previously
determined by these litigation doctors to have pleural plaques, rather than asbestosis. /d.
No medically relevant event explains this sea change in asbestos claiming. How then
could such a tectonic shift have occurred in medical diagnoses?

30.  The Extinction of Most Pleural Plagque Claims. The explanation of this
phenomenon is rooted in the terms of a global settlement entered into between most of
the leading plaintiffs’ lawyers and most of the then-solvent major asbestos defendants.
Adjunct to the massive Georgine class action settlement, later invalidated by the Third
Circuit and the U.S. Supreme Court,® plaintiffs’ attorneys settled their then current
inventory ot 50,000 claims including tens of thousands of pleural plaque claims for
approximately $750 million. See G-I Holdings, Inc. v. Baron & Budd, 179 F. Supp. 2d
233, 248-249 (S.D.N.Y. 2001). However, in exchange, in the separate Georgine
settlement, they agreed to effectively value future pleural plaque claims at zero and to
inform new potential claimants that counsel would not seek compensation on their behalf
unless they manifested with actual disease. See Georgine v. Amchem Prods. Inc., 83 F.3d

610, 620-21, 630 (3d. Cir. 1966). In reaction to the settlement, plaintiffs’ lawyers

See Georgine v. Amchem Products, Inc., 878 F.Supp 716 (E.D. Pa. 1994), vacated
by 83 F.3d 610 (3d Cir. 1996), aff’g sub nom, Amchem Products, Inc. v. Windsor, 521 U.S. 591
(1997) (noting that the proposed settlement sought to settle the claims of “hundreds of thousands,
perhaps millions™ of individuals against 20 companies). 521 U.S. at 597.
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immediately began reclassifying what would almost certainly have been new pleural
plaque claims as asbestosis claims. From the perspective of medical science, pleural
plaques and fibrosis consistent with asbestosis are wholly separate and distinct conditions.
From a litigation point of view, they are simply alternative means of accessing
compensation.

1L The Incorporation of Elements of the Entrepreneurial Model into

Malignant Asbestos Litigation

31.  The Status of Nonmalignant Tort Suits. Average tort claim filings,
including both nonmalignant and malignant filings, peaked in 2003 and then dropped
steadily through 2007, declining by 85%. The drop in filings was largely due to the
substantial drop in nonmalignant filings. See How Fraud and Abuse in the Asbestos
Compensation System Affect Victims, Jobs, the Economy and the Legal System, Hearing
before the Subcomm. on the Constitution of the H. Comm. on the Judiciary, 112th Cong.
§VI(A) (Sept. 9, 2011) (written statement of Lester Brickman). Since 2007, tort filings
have been fairly stable, hovering about 20% of the 2001 level and consisting mostly of
suits based on malignancies.

32 Malignant Claims: Bankruptcy Trust Payments and Assets. Malignant

litigants continue to obtain compensation from both suits filed in state and local courts
and claims filed with bankruptcy trusts. Since 2006, nearly 30 bankruptcy trusts have
been created, bringing the total number of trusts to 60. GAO Report at 3; Marc C.
Scarcella & Peter R. Kelso, Asbestos Bankruptcy Trusts: A 2012 Overview of Trust
Assets, Compensation & Governance, 11-11 MEALEY’S ASBESTOS BANKRUPTCY REPORT

1 June 2012 ("Scarcella & Kelso™). From 1988 when the first trust was established
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through 2008, trusts paid about 2.4 million claims totaling $10.9 billion. GAO Report at
16. An additional $5 to $6 billion was paid by certain debtors prior to plan confirmation
as part of pre-packaged settlements. Scarcella & Kelso at 2-4. Trust claim payments rose
rapidly between 2006 and 2008. In 2008, trusts paid about 575,000 claims totaling $3.3
billion; in 2009, an addition $3.6 billion was paid and in 2010, $3 billion. GAO Report at
16-17. Nonetheless, trust assets grew substantially in this period. As of year-end 2005,
trust assets totaled $8 billion. However, from 2006 through 2011, an additional $20
billion was added. Scarcella & Kelso at 2. As of 2011, 60 trusts have been established
with about $37 billion in assets. GAO Report at 1, 3.

33.  Malignant Claims: Tort Litigation. Malignant claimants also seek
compensation from defendants in the tort system whose ranks have been considerably
thinned by one hundred bankruptcies. When the 2000-2001 bankruptcy wave occurred,
plaintiffs’ counsel raised their settlement demands to make up for the interruption of
payments from solvent defendants. Defendants reasonably anticipated that after all of the
§524(g) trusts became operational, raising bankruptcy trust assets to approximately $37
billion, their share of the compensation paid to those injured by exposure to asbestos
would substantially decline as trusts were in position to and did pay billions of dollars to
claimants. Plaintiffs’ counsel, however, have developed effective methods to impede and
even deny tort defendants the ability to have their liability reflect the billions of dollars
being paid to claimants by the trusts. What follows in this report is an explanation of
how plaintiffs’ counsel have been able to suppress evidence of plaintiffs’ predominant
exposures to the products of the companies that had filed bankruptcy and thereby deny

tort defendants, in particular, Garlock, the ability to uncover and present evidence of
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plaintiffs’ much more substantial asbestos exposures to the products of the companies
that filed for bankruptcy during and after the 2000-2001 bankruptcy wave.

34.  The Control Exercised by the Leading Asbestos Law Firms Over the

Formation and Operation of Bankruptcy Trusts. The same baker’s dozen or so law firms

that represent the large majority of asbestos claimants also represent the majority of
claimants in asbestos-related bankruptey proceedings and the operation of the trusts
created under § 524(g). These leading asbestos law firms largely control the asbestos
bankruptcy process and the operation of the trusts created under § 524(g). (The structure
of 524(g) trusts is analyzed in Lloyd Dixon, Geoffrey McGovern & Amy Coombe,
RAND Inst. For Civil Justice, Asbestos Bankruptcy Trusts: An Overview of Trust
Structure and Activity with Detailed Reports on the Largest Trusts 11-14 (2010) (“RAND
Report™)). There are four structural components of § 524(g) trusts that are of relevance to
the issues discussed in this report. The “asbestos creditors’ committee” (“ACC”) initially
consists of tort creditors who are selected by the U.S. Trustee, 11 U.S.C. § 1102(a)(1);
however, the practice is for those tort creditor/clients to cede control to their attorneys
through powers of attorney. 7 COLLIER ON BANKRUPTCY § 1102.02 (2)(a)(iii)(A) (15th
ed. 1996). Thereafter, the appointed members of the committees fade from view. The

handful of law firms so selected not only constitute the ACCs,’ they draft the Trust

’ An examination of the bankruptcies of Armstrong World Industries, Babcock &

Wilcox, Combustion Engineering, Federal-Mogul, G-1 Holdings, Global Industrial Technologies,
Owens Coming, Pittsburgh Corning, W.R. Grace and USG indicates that there is a high
concentration of the same law firms which effectively constitute the asbestos tort creditors
committees in these bankruptcies. Thus, Baron and Budd is in nine of these ten bankruptcies as is
Weitz and Luxenberg, with a few other firms also having substantial participation: Goldberg
Persky (7), Kazan, McClain (7), Kelley & Ferraro (6), Ness Motley (6), Silber Perlman (4), and
Peter Angelos, Cumbest, and Levy Phillips-each serving on two committees. Of 26 selected
trusts examined in a RAND Report, a handful of firms dominated the membership on the trusts’
asbestos claimants committees and trust advisory committees, including Kazan McClain (15
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Distribution Procedures (“TDP”") which, as discussed below, establish the criteria for the
payment of the very claims which they are asserting. (Notably, four of the law firms
listed in footnote 7 as exercising substantial control over the creation of § 524(g) trusts
are on the Garlock ACC (the Official Committee of Asbestos Personal Injury Claimants):
Weitz & Luxenburg, Kazan McClain, Cooney and Conway, and Ness Motley (now
Motley Rice). In addition, two other law firms on the ACC Committee are spin-offs from
Baron & Budd: Waters & Kraus and Simon Eddins & Greenstone). In addition to their
control over the ACCs, though formally appointed by the bankruptcy judge, plaintiffs’
counsel effectively select both the trustees to operate the § 524(g) bankruptcy trusts that
will be created to actually pay the claims and the administrator of the trust and effectively
determine the appointment of the “future claimants representative” (“FCR”) to represent
the interests of future claimants. They also constitute the “trust advisory committee™
(“TAC”) which has authority over trustees’ actions and exercises control over changes in
the trusts’ structure. Medical and exposure criteria for determining payment levels to
claimants are set forth in the TDP. See 11 U.S.C. § 524 (gX2)(B)(ii))(V). Many TDPs
include a matrix of payment values for varying levels of asbestos-related diseases. See,
e.g2., MANVILLE PERSONAL INJURY SETTLEMENT TRUST, 2002 TRUST DISTRIBUTION
PROCESS § D (2002), available at http://www.mantrust.org/ FTP/C&DTDP.pdf. As
discussed infra q 35, the TDPs that have been established reflect this high degree of
control particularly in the incorporation of features that limit the ability of tort defendants
to obtain evidence of plaintiffs’ exposures to the products of bankrupt companies, and

where applicable, to credit trust payments against tort liability.

trusts), Baron & Budd (11 trusts), Cooney and Conway (11 trusts), Weitz and Luxenberg (11
trusts) and Motley Rice (8 trusts). Predominantly, these law firms were represented on the TACs
which control the process of amending the TDPs. RAND Report at 38-40, 43.
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35. Inflation of Tort Claims Values. Plaintiffs’ counsels have used their

effective control over the creation and administration of asbestos bankruptcy trusts to add
provisions to TDPs designed to limit defendants’ ability to use discovery to access trust
claims and thus determine which asbestos-containing products, other than those of
defendants, that plaintiffs or their counsel have identified as creating legal liability for
their diseases. Evidence has become increasingly available that limiting defendants’
access to trust claims has been used to conceal the fact that the product exposures set
forth in the trust claims to qualify the claimant for payment differ markedly from, and are
inconsistent with, the exposures being asserted in tort litigation. The net effect is to
inflate the value of asbestos claims filed in the tort system. If defendants such as Garlock
had reasonable access to evidence of plaintiffs’ exposures and their trust claim filings,
they could use this evidence to argue effectively that exposure to their own products was
not a substantial, or indeed any, factor in causing a plaintiff’s disease especially where
the exposures claimed in the tort litigation were relatively insignificant when compared to
other exposures claimed or to be claimed in trust filings.

36.  The Effect on Garlock. Garlock has been especially victimized by these

actions. Prior to the 2000-2001 bankruptcy wave, Garlock was usually able to prove that
plaintiffs had substantial exposures to non-Garlock products. In the post-bankruptcy
wave, evidence of these exposures has been suppressed. If Garlock had been able to
obtain the evidence that plaintiffs had submitted to bankruptcy trusts, or would submit
immediately after resolution of the tort claim with Garlock -- in which plaintiffs had
asserted or would assert sufficiently substantial exposures to result in legal liability --

then Garlock could have more easily and less expensively demonstrated as it did before
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the bankruptcy wave and with increasing success after the bankruptcy wave (although at
high cost), that its products could not be have been a substantial factor in bringing about
the plaintiff's injuries, as state law often requires. But this is precisely why plaintiffs and
their counsels suppressed this evidence. Doing so maximizes claim values -- increasing
Garlock’s tort liability and thus driving up Garlock’s settlement costs. The importance of
evidence of plaintifts’ exposure to high dose asbestos products of bankrupt defendants is
demonstrated in the U.S. 6th Circuit Court of Appeals decision in Moeller v. Garlock
Sealing Technologies LLC, 660 F.3d 950, 2011 (6th Cir. 2011), reversing a verdict for the
plaintiff and directing a verdict in Garlock’s favor. The court concluded that in light of
evidence that plaintiff had been exposed to asbestos insulation manufactured by the
leading defendants who were taken out of the tort system in the bankruptcy wave,
plaintiff's work with Garlock gaskets could not have been a substantial cause of his
disease, as that “would be akin to saying that one who pours a bucket of water into the
ocean has substantially contributed to the ocean’s volume.” Moeller, 660 F. 3d at 955.
The value such evidence has in demonstrating that Garlock’s products were not a
substantial cause of plaintiffs’ injuries is precisely why plaintiffs’ counsel seek to
suppress information about trust filings and plaintiffs deny the very exposures that they
and their counsels set forth to qualify for payments by trusts. To understand the
interrelationship between trust claims and tort litigation, it is necessary to briefly review
elements of the asbestos bankruptcy process.

37. Rule 2019. As protection against conflicts of interest, Federal Rule of
Bankruptcy Procedure 2019(a) requires that attorneys representing more than one creditor

file a verified statement listing the creditors, the amount and nature of their claims (as
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well as the acquisition date of claims acquired within the last year), the facts surrounding
the attorney’s employment in the case, and the nature and amount of any claims or
interests owned by the attorney at the time he or she was hired. This requirement enables
the court to identify actual or potential conflicts which may require conflicted counsel to
withdraw from representing one or more of the lawyer’s clients. See 2 FEDERAL RULES
OF BANKRUPTCY PROCEDURE 184, Rule 2019 Selected Case Comment (Alan N. Resnick
and Henry J. Sommer, eds., Collier Pamphlet Ed. 2004). Every law firm representing
more than one plaintiff with a claim against the debtor is required to file this statement.
However, in practice, plaintiffs’ lawyers representing asbestos claimants numbering in
the hundreds and thousands in bankruptcy proceedings routinely failed to file such
disclosures and strongly resisted efforts to secure compliance.® Only in the last decade
have courts begun mandating compliance with Rule 2019. In 2004, U.S. Bankruptcy
Judge Judith Fitzgerald issued an omnibus order requiring all counsel representing more
than one creditor in several specified asbestos bankruptcy proceedings to comply with
Rule 2019 or else the votes of their clients would not be counted in the § 524(g) vote on
approving the plan of reorganization. See Revised Order Requiring Filings of Statements
Pursuant to Fed. R. Bank. P. 2019, In re Owens Corning, Case No. 00-3837 [Dkt. 13091]

(Bankr. D. Del. Oct. 22, 2004). However, although Judge Fitzgerald ordered counsel to

. Plaintiffs’ counsel’s strenuous efforts to resist compliance with Rule 2019

include the bizarre story of leading asbestos attorney Joe Rice of Motley Rice (co-chair of the
Garlock ACC) refusing to schedule his own deposition and ducking service of process in order to
evade compliance with Rule 2019. See Lester Brickman, Ethical Issues in Asbestos Litigation, 33
HOFSTRA L. REV. 833, 856 n. 104 (2005).

¢ In Delaware, this order was directed at counsel representing more than one
creditor or equity security holder in Owens Coming, Armstrong World Industries, W.R. Grace &
Co., USG Corp., United States Mineral Products Company, Kaiser Aluminum Corporation, Inc.,
ACandS, Inc., Combustion Engineering, Inc., and The Flintkote Company bankruptcies. In
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submit exhibits in compliance with Rule 2019, she further ordered that the exhibits were
not to be scanned into the docket and instead would be kept confidential and only
accessible if the court ruled favorably on a motion to access the exhibits. See id. In
contrast, U.S. Bankruptcy Judge Kathryn C. Ferguson, presiding over the Congoleum
bankruptcy, ordered full compliance with Rule 2019, including public disclosure of
personal injury and wrongful death claimants represented by firms. See Order Requiring
Compliance with Bankruptcy Rule 2019 and Granting Other Relief, /n re Congoleum
Corp., Case No. 03-51524 [Dkt. 1153] (Bankr. D. N.J. July 26, 2004). Judge Ferguson’s
order was in response, inter alia, to a motion to compel the law firm of Motley Rice to
provide the information called for by Rule 2019. U.S. District Court Judge Chesler
affirmed Judge Ferguson’s order, holding that complete disclosure in compliance with
Rule 2019 is necessary to ensure the overall fairness of the reorganization plan. See
opinion at 22-28, Baron & Budd, P.C. v. Unsecured Asbestos Creditors Committee (In re
Congoleum Corp.), Case No. 04-5634 [DKT. 34] (D.N.J. Feb. 25, 2005); Order, Baron
& Budd, P.C. v. Unsecured Asbestos Claimants Committee (In re Congoleum Corp.),
Case No. 04-5634 [Dkt. 35] (D.N.J. Feb. 25, 2005).

38.  Inresponse to Judge Fitzgerald’s order, while this bankruptcy case was
pending, Garlock filed motions to access the exhibits to the Rule 2019 filings in the
twelve bankruptcies presided over by Judge Fitzgerald, Judge Fitzgerald denied
Garlock’s motions. Garlock appealed from an October 7, 2011 Order Denying Motions
for Access to 2019 Statements, Denying Motions to Intervene and Denying Motions to

Reopen Certain Closed Cases. Judge Fitzgerald entered essentially identical Orders and

Pennsylvania, this order was directed at counsel representing more than one creditor or equity
security holder in the Pittsburgh Coming, NARCO/GIT, and Mid-Valley bankruptcies.
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Opinions in each of the nine Delaware Bankruptcy Cases and the three Western District
of Pennsylvania cases. Garlock then appealed these orders to the District Court for the
District of Delaware which modified the Orders and permitted Garlock access to the 2019
exhibits which had been kept from public access. Opinion, In re. Motions for Access of
Garlock Sealing Tech. LLC, Case No. 11-1130 [Dkt. 641] (D. Del., Mar. 1, 2013).

39, Rule 2019 Statements. In Rule 2019 Statements, claimants’ counsel assert

that their clients have claims against the bankrupt and often explicitly state that their
clients were exposed to the asbestos-containing products of the debtor and that these
exposures caused the claimant’s disease. An example of such a statement is provided in
the Pittsburgh Corning Corporation bankruptcy, which states:
2. T'have personal knowledge of the facts set forth herein. |
make this Verified Statement (“Statement”) pursuant to Rule 2019 of
the Federal Rules of Bankruptcy Procedure and the Court’s Order of
October 22, 2004.
4. As of the date of this Verified Statement, the Firm
represents thousands of personal injury claimants (the “Claimants™ or
individually “Claimant™) who have been injured by asbestos products
manufactured, marketed, distributed, sold, or produced by Pittsburgh
Cormning Corporation (“Debtor”) and others, and thus hold claims

against, inter alia, the Debtor. . . .

6. The nature of the claim held by each Claimant is a personal injury
tort claim for damages caused by asbestos products manufactured by the Debtor.

Amended Verified Statement of Baron & Budd, P.C. under Bankruptcy Rule 2019, /n re
Pittsburgh Corning Corp., Case No. 00-22876 [Dkt. 38291] (Bankr. W.D. Pa. Dec. 17,
2004). The firm of Waters and Kraus filed a Rule 2019 Statement virtually identical to
99 2 and 4 of the Baron & Budd Statement. See Verified Statement of Waters and Kraus,

LLP Pursuant to Federal Rule of Bankruptcy Procedure 2019 in the Global Industrial
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Technologies, Inc. Bankruptcy (Dec. 9, 2004). Waters and Kraus’s role in Garlock’s
asbestos litigation experience is discussed infra § 70.

40.  Opposition to Access to Rule 2019 Statements. The reason why plaintiffs’

counsel strenuously oppose efforts by defendants to access Rule 2019 Statements is that
such access would often show that their clients asserted exposures to products
manufactured by multiple bankrupts that counsel must have known would substantially
conflict with the exposure claims being asserted in the tort actions. Indeed, there is
credible evidence, discussed in infra Parts Il and IV, that counsel did know of plaintiffs’
substantial product exposures at the time of filing tort claims, as revealed in Rule 2019
Statements and in other evidence, which were not disclosed in pre-trial discovery.
Moreover, delaying or denying trust claim filings would have the intended effect of not
only denying defendants this vital evidence but also the ability to gain credits against tort
verdicts in states which allowed those credits.

41.  Plaintiffs’ counsel’s efforts to first evade compliance with Rule 2019 and
thereafter to limit access to the exhibits to its Rule 2019 Statements and certain trust
claims data appear designed to facilitate the suppression of product exposure evidence
that would enable defendants in the tort system to present evidence that a claimant’s
disease was primarily caused by exposure to products other than those produced by the
defendant. As set forth in Part IV of this report, Garlock has used its limited ability to
access certain Rule 2019 Statements and trust claims data to compile evidence that
plaintiffs and their counsel suing Garlock in tort failed to disclose material evidence of
exposure to the products of the bankrupts despite being asked to provide evidence of all

other exposures of plaintiffs and despite court rules requiring such disclosures. Garlock
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will soon begin receiving Rule 2019 exhibits that it has been seeking which are expected
to provide additional material evidence of suppression of exposures to the products of
bankrupts.

42.  Garlock’s Access to §524(g) Ballots. Similarly, through this bankruptcy

case, Garlock has been able to obtain ballots cast by claimants and their attorneys in
asbestos bankruptcy cases, which are the only other documents revealing the identities of
creditors who participated in the prior bankruptcy cases. In order to vote on a Chapter 11
plan, claimants (or their attorneys on claimants’ behalf) are generally required to certify
that they have a claim because of exposure to asbestos-containing products for which the
relevant debtor is responsible. See, e.g., Owens Corning 2006 Class A7-M Ballot
(requiring attorney to certify under penalty of perjury that each claimant listed in master
ballot “has experienced Owens Corning Exposure . . . with respect to which Owens
Corning has legal liability.”). Although these ballots are court filings, they are generally
filed with a balloting agent and not made readily available to the public. Garlock obtained
access in these cases by subpoenaing the balloting agents, but was opposed by the
Garlock ACC in this case -- another apparent attempt by the plaintiff’s bar to obscure the
identities of the persons who alleged exposure to the various debtors’ products.

43.  Manipulating TDPs to Further The Scheme to Inflate Tort Values. In
furtherance of the scheme to increase the value of tort claims by, inter alia, impeding and
even preventing tort defendants from accessing plaintiffs’ claim filings with trusts,
plaintiffs’ counsel have included in trust TDPs or have modified trust TDPs post-
confirmation to include several provisions to advance the scheme. One of those, a

“confidentiality” provision, generally states that all information submitted to trusts by an
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asbestos claimant is to be treated as made in the course of settlement negotiations and is
intended to be confidential and protected by all applicable privileges. In other words, the
message to tort defendants from the lawyers that control the trusts is: Keep Out. As of
2011, 65% of asbestos trusts have adopted procedures in their TDPs intended to prevent
access to exposure allegations that were part of trust filings as well as other vital
information. GAO Report at 28.

44,  TDP Confidentiality Provisions. An example of the now standard

“confidentiality” provision comes from the Babcock & Wilcox Personal Injury Asbestos
Settlement Trust’s TDP:

Confidentiality of Claimants' Submissions. All submissions
to the PI Trust by a holder of a Pl Trust Claim of a proof of claim form
and materials related thereto shall be treated as made in the course of
settlement discussions between the holder and the PI Trust, and
intended by the parties to be confidential and to be protected by all
applicable state and federal privileges, including but not limited to
those directly applicable to settlement discussions. The PI Trust will
preserve the confidentiality of such claimant submissions, and shall
disclose the contents thereof only in response to a valid subpoena of
such materials issued by the Bankruptcy Court. The PI Trust shall
on its own initiative or upon request of the claimant in question
take all necessary and appropriate steps to preserve said privileges
before the Bankruptcy Court and before those courts having
appellate jurisdiction related thereto.

See The Babcock & Wilcox Co., Asbestos Personal Injury Settlement Trust Distribution
Procedures § 6.5 (Jan. 4, 2008), available at http://www.bwasbestostrust.com/files/
Revised%20B%20W%20TDP%201.pdf (emphasis added). Not only does the Babcock
& Wilcox Trust require a subpoena for production of claims information, it requires that
the subpoena issue from the Bankruptcy Court. Additionally, the Trustee is ordered to

take the initiative to challenge the subpoena -- constraints that further reflect the degree
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of control exercised by a dozen or so law firms over the drafting of the plan of

reorganization and the adoption and amendments of the TDPs.

45.  Many Courts Have Rejected Plaintiffs’ Counsel’s Efforts to Prevent Tort
Defendants from Accessing Trust Claims. Over the strenuous opposition of the asbestos

plaintiffs” bar seeking to suppress the product exposure information in trust filings, over
twenty courts have held that claim forms submitted to asbestos bankruptcy trusts and
factual information such as medical records submitted in support of trust claims are
discoverable in civil litigation.'” In addition, several courts have promulgated standing
case management orders (“CMOs”) requiring asbestos plaintiffs to disclose certain
bankruptcy-related information.'" A 2010 CMO issued by the West Virginia court tasked
with adjudicating asbestos cases in West Virginia provides:

No later than one hundred twenty (120) days prior to the date set
for trial for the asbestos action, a claimant shall provide to all parties a
statement of any and all existing claims that may exist against asbestos
trusts. In addition, the statement shall also disclose when a claim was or
will be made, and whether there has been any request for deferral,
delay, suspension or tolling of the asbestos trust claims process. The
statement must contain an Affidavit of the Plaintiff or Plaintiffs’
counsel that the statement is based upon a good faith investigation of
all potential claims against asbestos trusts.

... As to any claims already asserted against asbestos trusts, the
claimant shall produce final executed proofs ot claim together with any
supporting materials used to support such claim against the asbestos
trusts, all trust claims and claims material, and all documents or
information relevant or related to such claims asserted against the
asbestos trusts, including but not limited to, work histories, depositions,
and the testimony of the claimant and others as well as medical
documentation.

" For a listing of decisions and orders requiring tort plaintiffs and/or trusts to

produce documentation relating to trust claims filed by plaintiffs, see Victor E. Schwartz, 4 Letter
To The Nation’s Trial Judges: Asbestos Litigation, Major Progress Made Over the Past Decade
and Hurdles You Can Vault in the Next, 36 AM. J. TRIAL ADVOC. 1, 18 n.86 (Summer 2012).

" See id. at 18 n.87.
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Order, In re Asbestos Pers. Injury Litig., No. 03-C-9600 (W. Va. Cir. Ct. Kanawha
County Mar. 3, 2010) (amending case management order and addressing claims against
bankruptcy trusts).

46. Barriers Erected to Prevent Accessing Trust Claims. Substantial evidence,
presented infra, indicates that plaintiffs and their counsel often simply ignore the
requirement in CMOs that plaintiffs provide defendants with a statement of any and all
existing claims that may exist against asbestos trusts. Additionally, plaintiffs’ counsel
continue to erect barriers to tort defendants’ accessing trust claim filings. Written
discovery propounded to plaintiffs related to bankruptcy trusts is almost always met with
objection. See Furthering Asbestos Claims Transparency (FACT) Act of 2012: Hearing
on HR. 4369 Before the Subcomm. on Courts, Commercial and Administrative Law of
the H. Comm. on the Judiciary, 112th Cong. at 15 & n.16, Ex. A (May 20, 2012)
(testimony of Leigh Ann Schell) (“Schell Testimony™). Even subpoenas served on the
trusts are vigorously opposed by plaintiffs’ counsel. Schell Testimony at 15 & n.17.
Indeed, on December 28, 2011, the three plaintiffs’ firms representing all plaintiffs within
the Rhode Island Asbestos Docket filed a joint motion for a blanket protective order
asking the court to prevent “the disclosure of the terms and supporting documentation of
any settlement entered into between any plaintiff and any named or unnamed defendant
or bankruptey trust.” /d at 15-16 & n.18. In July 2011, Wertz & Luxenberg
commenced an effort to overturn the long standing portion of the New York City asbestos
CMO requiring mesothelioma plaintiffs to file their trust claims before trial and disclose

them -- an effort that was ultimately rejected in November 2012.
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47, The “Sole Benefit” Provision Added to TDPs. In consonance with the

purpose for amending TDPs by including “confidentiality” provisions, plaintiffs’ counsel
have also amended trusts’ TDPs by adding a paragraph that provides that evidence
submitted to the trust is for the “sole benefit” of the trust and claimants are not required
to list any other exposures in filing a claim except those for which the trust is responsible.
In addition, if an asbestos plaintiff in a tort action fails to identify exposure to products of
a reorganized company or fails to do so when filing claims with other trusts, then the
plaintiff would not be precluded from recovering as an asbestos claimant from that trust.
See Scarcella & Kelso. This provision 1s intended to enable plaintiffs and their counsel to
limit the exposure evidence they must provide in support of trust claims as well as the
consequences of failing to identify product exposures. The second paragraph of the
Armstrong World Industries TDP § 5.7(b)(3), quoted below, is the standard “sole
benefit” provision in trust TDPs:

Evidence submitted to establish proof of exposure to AWI

Products/Operations is for the sole benefit of the PI Trust, not third

parties or defendants in the tort system. The PI Trust has no need for,

and therefore claimants are not required to furnish the PI Trust with

evidence of exposure to specific asbestos products other than those for

which AWI is responsible, except to the extent such evidence is

required elsewhere in the TDP. Similarly, failure to identify AWI

Products/Operations in the claimant's underlying tort action, or to other

bankruptcy trusts, does not preclude the claimant from recovering from

the PI Trust, provided the claimant otherwise satisfies the medical and

exposure requirements of the TDP.

Amended and Restated Armstrong World Industries, Inc. Asbestos Personal Injury

Settlement Trust Distribution Procedures § 5.7(b)(3) (July 14, 2010).
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48.  Withdrawal and Deferral of Trust Claims. Another TDP provision that

further facilitates inflating the value of tort claims involves the timing of trust claim
filings. Most TDPs require, as does the Combustion Engineering TDP, that trust claims

must meet either (i) for claims first filed in the tort system against CE

prior to the Petition Date, the applicable statute of limitations and

repose that was in effect at the time of the filing of the claim in the tort

system, or (ii) for claims not filed against CE in the tort system prior to

the Petition Date, the applicable statute of limitations that was in effect

at the time of the filing with asbestos PI Trust.
Combustion Engineering § 524(g) Asbestos PI Trust Distribution Procedures § 5.1(a)(2)
(Sept. 16, 2009). Meeting these requirements would make trust claims more vulnerable
to tort defendants’ discovery efforts. However, most TDPs, in § 6.3, allow a claimant to
first file a trust claim to meet the applicable statute of limitations and then to withdraw
the claim “at any time. . . and file another claim subsequently without affecting the status
of the claim for statute of limitations purposes.” Section 6.3 further provides that

[a] claimant can . . . request that the processing of his or her Trust

Claim by the Trust be deferred for a period not to exceed three (3)

years without affecting the status of the claim for statute of limitation

purposes, in which case the claim shall also retain his or her original

place in the FIFO Processing Queue.
E.g., Amended and Restated Armstrong World Industries, Inc. Asbestos Personal Injury
Settlement Trust Distribution Procedures § 6.3 (July 14, 2010). Thus, a plaintiff suing
Garlock or other defendant, can have filed trust claims, then withdrawn or deferred the
trust claims, completed the tort suit, and then immediately refiled or revived the trust
claims asserting product exposures that are inconsistent with the product exposures
claimed in the tort action to be responsible for causing the claimed disease. Thus, § 6.3

further facilitates plaintiffs’ and their counsel’s denials in the course of pre-trial discovery

that they had filed trust claims, despite having done so. Upon refiling or reviving the
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trust claims, plaintiffs and their counsel will almost certainly assert product exposures
which are inconsistent with the claims of causation advanced in the tort litigation. The
practice of using TDP § 6.3 for this purpose is laid bare in Barnes and Crisafi v. Georgia
Pacific (N.J. Super. Ct. June 12, 2012) which is described infra § 52(4). There plaintiffs’
counsel justified their denial of filing any trust claims -- when they had in fact filed at
least tour trust claims -- on the grounds that the claims were “deferral claims.” An irate
judge emphatically rejected that excuse stating that her order required all trust claims to
be disclosed, including “deferral claims” and that “[t]he defense is entitled to know that.”
Id. She then re-opened discovery to permit the defendant to further investigate the
plaintiff’s trust filings.

49.  The Timing of the TDP Changes. The timing of the TDP changes is

noteworthy. The “sole benefit” and “deferral” provisions were mostly added in the 2006-
2010 time period; that is also the period when “confidentiality” provisions became
standard in TDPs. This time period is when there was an influx of new trusts and the
bulk of the trust money began to be paid out. See RAND Report at 35-37.
Coincidentally, that is also the time when concerns about double dipping were gaining
attention and the Kananian case, described infra ] 50-52, was being litigated. As set
forth in Parts II and IV, plaintiffs’ frequently and falsely deny exposure to the products of
bankrupts. From the evidence presented here, | conclude that the TDP changes discussed
above are an effort by plaintiffs’ counsel to contain these concerns and prevent
defendants from demonstrating that plaintiffs’ denials are simply false by barring
defendants such as Garlock from accessing trust claim filings containing evidence of

plaintiffs’ exposures to the products of bankrupt companies.
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50. Fraudulent Practices in Malignancy-Based Litigation. Plaintiffs’

counsel’s efforts to increase tort claim values are not limited to opposing disclosure of
Rule 2019 Statements and exhibits. adding TDP provisions designed to prevent
defendants from accessing product exposure claims contained in trust filings and
concealing the existence of trust claims not yet filed which are based on extensive
exposures to products not disclosed in pre-trial discovery. More direct actions, some
apparently fraudulent according to presiding judges and, designed to conceal trust claim
filings, have come to light. Plaintiffs’ counsel have argued that fraudulent actions to
suppress the production of exposure evidence submitted with trust filings are rare and
that the widely reported case of Kananian v. Lorillard Tobacco Co., Case No. CV442750
(Ct. of Com. Pl., Cuyahogo Cty. Ohio) was a one-off. See Elihu Inselbuch, Ann
McMillian & Andrew Sackett, The Effrontery of The Asbestos Trust Transparency
Legislative Efforts, 28-2 MEALEY’S LITIG. REP. AsB. at 7, 12 n.58 (2013). Nonetheless,
evidence of widespread fraud is mounting. Harry Kananian died of mesothelioma in
2000 and was represented by two law firms. As described in a Wall Street Journal article,
in Kananian, “[one] law firm filed a claim to one trust, saying Kananian had worked in a
World War II shipyard and was exposed to insulation containing asbestos. It also filed a
claim to another trust saying he had been a shipyard welder. A third claim, to another
trust, said he’d unloaded asbestos off ships in Japan. And a fourth claim said that he'd
worked with 'tools of asbestos' before the war. . . . Two more claims [were submitted]
to two further trusts, with still different stories . . . . [Counsel then) sued Lorillard

Tobacco, this time claiming its client had become sick from smoking Kent cigarettes,

44



whose filters contained asbestos for several years in the 1950s.” Kimberly A. Strassel,
Opinion, “Trusts Busted, WALL ST. J., Dec. 5, 2006, at A18 .

51.  Kananian v. Lorillard Tobacco. More explicit description of the fraud

practiced on the court in Kananian is provided by presiding Cleveland, Ohio Judge Harry
Hanna. See Order, Kananian v. Lorillard Tobacco Co., Case No. CV 442750)
(Cuyahoga Cty. Ct. (Ohio) of Com. PL., Jan. 18, 2007) (**Order”). As Judge Hanna
explained, the California law firm of Brayton Purcell (“BP”) filed a claim with the
Manville Trust in which they stated that Kananian was a shipyard laborer working in
direct contact with Johns-Manville products. However, there was no evidence that he
had ever worked with those products. Order, §2. When the Ohio court ordered the BP
counsel to produce the Manville Trust filing which he essentially refused to do, the firm
were forced to produce an internal e-mail acknowledging that the filing was inaccurate.
Nonetheless, prior thereto, BP counsel lied to the court, stating that the claim form was
“entirely accurate.” Id 9 3. To delete the inaccurate filing, the BP counsel then rsubmitted
an amended claim form to the Manville Trust but repeatedly denied doing so to the court.
Id. The BP counsel “continued the deceit in its amended answers to Lorillard’s
Interrogatories.” Id. The BP counsel also denied that claim forms had been filed with
other trusts even as BP and an associated firm had received monies on behalf of
Kananian from multiple trusts. /d. The BP counsel also lied when he stated that original
claim forms had not been submitted to the bankruptcy trusts, claiming that the forms
were unsigned. In fact, they were signed. /d. 9 5. The BP counsel also denied having
any control over the law firm with which it was associated with in representing Kananian

and maintained ignorance about what that firm did with the amended claim form.
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However, “[c]ommunication between Brayton Purcell and . . . [the associated firm] prove
otherwise.” Id 6. Counsel’s representations were false. /d. The BP counsel also filed

a false privilege log to conceal his initial deception. Id. § 7.

52.  Opening a Pandora’s Box of Deceit. Judge Hanna's ruling received
national attention for exposing “one of the darker comers of tort abuse” in asbestos
litigation: inconsistencies between allegations made in open court in tort cases and those
submitted to trusts set up by bankrupt companies to pay asbestos-related claims. An
editorial in the Wall Street Journal found this to be evidence of “rampant fraud inherent
in asbestos trusts.” Editorial, Cuyahoga Comeuppance, WALL ST. J., Jan. 22, 2007, at
Al4. As the Cleveland Plain Dealer reported, Judge Hanna's decision ordering the
plaintiff to produce proof of claim forms “effectively opened a Pandora’s box of
deceit . . . . reveal[ing] that [counsel] presented conflicting versions of how Kananian
acquired his cancer.” James F. McCarty, Judge Becomes National Legal Star, Bars Firm
from Court over Deceif, CLEVELAND PLAIN DEALER, Jan. 25, 2007, at B1.

53, The Kananian Case is Not an Qutlier. The Kananian case was the first to

gain national notoriety for exposing the fraudulent practice of suppression of evidence of
product exposures in order to drive up settlement costs of defendants such as Garlock and
increase their litigation risk. Kananian is by no means an outlier. Rather it has been a
harbinger of widespread revelations of fraudulent practices including plaintiffs’ outright
lies about their exposures, facilitated by plaintiffs’ counsel’s suppression of defendants’
ability to obtain evidence of plaintiffs’ product exposures. Below, I present examples

where such practices appear.
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(1). InaMaryland case, Warfield v. AC&S. Inc., No. 24X06000460,
Consolidated Case No. 24X09000 J 63 (Jan. 11, 2011), Mesothelioma Trial Group (M
112), defendants seeking discovery of trust claims were forced to file motions to compel,
despite the fact that prior rulings made it clear that trust claims materials had to be
produced. Schell Testimony at 20-21 & n.36 (citing to motions filed and transcripts of
hearing). Ms. Schell testified that at a hearing on the matter,

plaintiff’s counsel explained that he had been slow in producing the
trust materials because he disagreed with the Court's prior ruling, some
two years previously, and went on to complain that the court had
“opened Pandora’s Box™ by requiring their disclosure. The reason for
the counsel’s reluctance to produce the trust materials became clear
when the documents were produced shortly before trial--there were
substantial and inexplicable discrepancies between the positions taken
in court and before the trusts. Despite specific and explicit discovery
requests, the plaintiff had failed to disclose nine trust claims. In
addition, the exposure period alleged in the litigation was significantly
and materially different from the exposure period alleged in the trust
claims. In the tort system, Warfield claimed under oath that he was
exposed to asbestos between 1965 and the mid-1970’s only. This time
period focused liability on the solvent defendants in the case and
conveniently avoided the application of a Maryland statutory damage
cap that would apply to later exposures. Before Warfield's testimony
limiting the time frame of his alleged exposure, he had submitted 8 of
his 9 trust claims certifying exposure from 1947 to 1991 which if
claimed in the tort suit would have triggered the statutory damage cap.

Schell Testimony, at 20-21 (footnotes omitted).

(2).  In another Maryland case, the plaintiff amended his discovery responses to
assert that the only asbestos-containing material to which he had been exposed was that
of the only remaining solvent defendant. Just prior to trial, however, the plaintiff was
compelled to produce trust claims filed in 2008, before his initial discovery responses,
which were inconsistent with his initial discovery responses. Schell Testimony, id.

(footnotes omitted). Additional evidence of gross inconsistencies in factual
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representations in tort cases litigated in Baltimore, Maryland are set forth in How Fraud
and Abuse in the Asbestos Compensation System Affect Victims, Jobs, the Economy and
the Legal System: Hearing before the Subcomm. on the Constitution of the H. Comm. on
the Judiciary, 112th Cong. at 103-04 (Sept. 9, 2011) in (written statement of James L.
Stengel).

(3). InJames L. Dunford v. Honeywell Corp., et al, No. CL-25113, Circuit
Court, County of Loudoun, Va. , three U.S. automakers presented multiple examples of
misrepresentations made in a case in which the plaintiff asserted his illness was due to
exposure only to friction products. In fact, however, the plaintiff had made numerous
trust claims certifying exposure to products made by many of the traditional defendants
and had even filed a separate tort suit against the traditional defendants. Judge Thomas D.
Home described the case pending before him as the “worst deception” used in discovery
that he had seen in his 22 years on the bench, finding it a fraud upon the court. Schell
Testimony at 21-22 & n.41, Ex. G (citing to and attaching a transcript of the hearing on
the motion for sanctions).

(4). InaNew Jersey case, Barnes and Crisafi v. Georgia Pacific, Case Nos.
MID-L-5018 & MID-L-316-09 (N.J. Super. Ct. 2012), representative plaintiffs for
deceased workers sued Georgia Pacific alleging that the decedents’ only known asbestos
exposures were to asbestos-containing joint compound. They denied filing any trust
claims and that the decedents had any known exposures that would support such claims.
On the eve of trial, Georgia Pacific’s lawyers obtained information from the Johns
Manville (“JM”) trust that one of the two plaintiffs had filed a trust claim, information

that not only contradicted that plaintiff’s testimony but also violated the court’s standing
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discovery order that all trust claims be disclosed and produced prior to trial. The
plaintiffs’ lawyers, from the Red Bank, New Jersey firm Cohen, Placitella and Roth,
professed to lack knowledge regarding the JM claim, explaining that their co-counsel, the
Motley Rice firm, was handling any claims the two plaintiffs might have against
bankruptcy trusts (claims that plaintiffs had previously represented did not exist). After
the court ordered Cohen Placitella to contact Motley Rice during a break to verify
whether in fact a JM claim had been filed, the plaintiffs’ firm confirmed that Motley Rice
had filed JM claims for both plaintiffs. In addition, they reported that Motley Rice had
filed claims against the Armstrong, Fibreboard and Owens Coming Trusts for one
plaintiff and against the Armstrong, Owens Corning, Raytech, Synkoloid, US Minerals,
and US Gypsum Trusts for the other plaintiff.

The plaintiffs’ raised the common excuse for their failure to identify their trust
filings that the claims were “deferral claims,” filed merely to toll the statute of limitations.
The court rejected that characterization categorically, concluding that the failure to
disclose the numerous trust claims was prejudicial to Georgia Pacific. It continued the
trial and reopened discovery to permit Georgia Pacific an opportunity to investigate
exposures underlying such trusts:

THE COURT: This is my problem. I don’t see the difference between a claim and

a deferral claim, in terms of what I have ordered to be produced. At the very least,

it means that a defendant may want to do additional discovery, at the very least.

So it goes way beyond the issue of putting it on the verdict sheet. . . .

This is a major problem and—you know, when [ required claims to be
filed, I had no idea that someone was going to interpret that, in such a way that,
apparently, there was an assumption that deferral claims didn’t have to be
produced. . ..

I really hope that I am not going to have to do something and be sure in all
future orders, that I have to say, well, all papers filed. Because someone is going

to narrowly interpret what’s a claim and decide that some piece of paper they filed
isn’t a claim, so it doesn’t fall within my order.
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You know, I would hope that people are not taking that position,
because I think there is certainly, with dealing with The Court, when it’s my order
and my requirement, | would hope that some good faith would be exercised and
there would not be an interpretation of my order, that would exclude the
production of something—that I may not have—I mean, it seems to me, that the
high road here, at the very least, would have been to raise it and ask me if I
included such filings in the word, claims. And as I said, clearly, I did.

Now, this is a major problem and I’ll hear both of you on it. But the
reason for producing claims in bankruptcies is not solely for the issue of whether
it should go on the verdict sheet. The fact that a plaintiff did or did not sign the
claim, is not the end all, be all, for my rational [sic] for requiring these claims be
filed.

Admissions that a plaintiff may or may not have—have made, due to
the signature on the claim, again, is not the end all, be all of why I require that
they be produced. This is an information gathering tool, in my view. So, if a claim
is filed, of any kind, including a deferral claim, that means that somebody thinks
that there is a potential that this person was exposed to a product manufactured,
sold or distributed by this particularly [sic] entity and a defendant, certainly has
the right to investigate that. And investigate the basis for that belief and even if
the basis for that belief is solely the attorneys, because their experience is that, on
a particular site, this product was usually there.

The defense is entitled to know that. And certainly, is entitled to an
opportunity to investigate that. To make a decision as to whether they want to
bring—well, it wouldn’t be bringing, ‘cause it’s a bankruptcy trust, but the
decision to investigate it, because maybe they’re gonna take a position there in
empty chair and all the exposure, really, was from this other product, and that
their product, the exposure was so de minimis, that no one could find that was
the—contributing cause, and certainly, they’re entitled to make that argument.

Transcript of Pre-Trial Conference at 133:11-136:6, Barnes v. Ga. Pac., Nos. MID-L-

5018-08 & MID-L-316-09 (N.J. Super. Ct. App. Div. June 12, 2012).

(5). InaTexas case brought by the Dallas plaintiffs’ firm Waters & Kraus,

defendants discovered that plaintiffs had failed to disclose several claims they had filed

against asbestos trusts. In Stoeckier v. Am. Oil Co., No. 23,451 (Tex. 159th Dist. Ct.

2004), Waters & Kraus disclosed for the first time three days after commencement of

trial that Mr. Stoeckler had filed trust claims against the Johns Manville, Celotex, Eagle

Picher and HK Porter Trusts. See Transcript of Trial on Merits at 62-74, Stoeckler v. Am.

il Co., No. 23,451 (Tex. 159th Dist. Ct. Jan. 28, 2004). Waters & Kraus itself filed the
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claims for Mr. Stoeckler but the Waters & Kraus trial lawyers (Jeffrey Simon and
Jonathan Smith-George) denied any knowledge. Once revealed, Mr. Simon first argued
that the claim forms contained no assertion by Mr. Stoeckler that he was actually exposed
to trust products because he had filed the claims based on the trusts’ presumption-of-
exposure provisions. The Court rejected this contention, pointing out that trust forms Mr.
Stoeckier submitted required claimants to provide information regarding their exposures
to products for which the trusts were responsible and that Mr. Stoekler had identified a
specific trust product to which he claimed exposure.'” Mr. Smith-George then argued
that the product identification was made by his lawyer, not Mr. Stoeckler. The court also
quickly rejected this distinction:

THE COURT: Okay. Signature of claimant or representative. Are you telling me

that Mr. Stoeckler didn’t authorize this? Is this where we’re going?

MR. SMITH-GEORGE: I am just telling you that he has not seen them. I am

telling you the truth.

THE COURT: Okay. So, did he or did he not authorize this form being submitted

on his behalf?

MR. SMITH-GEORGE: He’s never seen these documents. He has -- he was

represented by counsel.

THE COURT: That’s still not answering my question. And you know where this

goes, to the Code of Professional Conduct.

Let’s take a recess. Counsel, please see me and my office.
Id. at 74. There is no transcript of the continued proceedings in chambers but the court
never reconvened the jury as the trial ended abruptly.

(6). Inasecond Waters & Kraus case, Brassfield v. Alcoa, Inc., No. 2005-
61841 (Tex. 11th Dist. Ct. 2005), defendants discovered just days prior to trial that the

plaintiff had made trust claims against the Johns-Manville, Eagle Picher, and Celotex

= Another example of a Rule 2019 Statement submitted by Waters and Kraus

which verifies that the claimant had “been injured by asbestos products manufactured, marketed,
distributed, sold or produced by . .. Debtor ... and thus hold claims against, inter alia, the
Debtor” is set forth supra § 39.
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Trusts. The claims had been filed by Edward O. Moody PA, a firm that had referred the
plaintiff to Waters & Kraus. The Moody firm had suspiciously withdrawn the Manville
claim after the trust offered to pay $17,000 but later re-filed it. Waters & Kraus, which
had previously announced in open court that the plaintiff had filed no claims at all, denied
having knowledge of the three claims filed by Moody. The judge summoned the Moody
firm to court to provide information regarding the claims. Blaming the absence of
knowledgeable staff members who filed the claims and the nuances of his firm’s record-
keeping system which he appeared not to fully comprehend, Edward Moody testified that
he had no clue as to why his firm had withdrawn the Manville claim, even though the
Manville Trust had approved a substantial payment and then later re-filed the claim. He
further testified that he could provide neither specific information about the trust claims
nor the reasons they had not been disclosed. Mr. Moody’s lack of knowledge of how his
firm kept records of trust claim filings was timely. See generally Transcript of Motion
for Continuance, Brassfield v. Alcoa, Inc., No. 2005-61841 (Tex. 11th Dist. Ct. Nov. 22,
2006). The court continued the trial to provide defendants the opportunity to investigate
the trust claims. /d. at 40:18-41:4.

54.  The Continuing Relevance of the Baron & Budd “Script Memo.” Clients
are well aware of the importance of limiting acknowledgement of product exposures to
just those products manufactured or distributed by the defendant(s) being sued. No doubt,
this awareness is engendered by counsel’s tutelage. In this regard, it is instructive to re-
examine the Baron & Budd “script memo”™ discussed supra §27. Among the many
admonitions to plaintiffs who were instructed to study the script filled out by the firms’

paralegals as preparation for their deposition is the instruction to “Not [to] mention
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product names that are not listed on your Work History Sheets. The defense attorneys
will jump at a chance to blame your asbestos exposure on companies that were not sued
in your case.” Clients are further instructed to “Never . . . give specific quantities or
percentages of any product names. The reason for this is that the other manufacturers can
say you were exposed more to another brand than to theirs, and so they are NOT as
responsible for your iliness!” Finaily, clients were reassured that defendants had no way
of knowing if they lied about their product exposures. As put in the Memo: “Keep in
mind that these [defense] attorneys are very young and WERE NOT PRESENT at the
jobsites you worked at. They have NO RECORDS to tell them what products were used
on a particular job, even if they act like they do.”

55 Insight into the Extensiveness of Plaintiffs’ Suppression of Trust Claims.

It is simply not possible to even begin to estimate how much money asbestos defendants
paid out as a consequence of plaintiffs making false claims as to product exposures. An
inkling of the nature of this abusive, if not fraudulent practice is discussed in a pretrial
hearing before Judge Peggy L. Ableman in Pretrial Hearing Transcript, Montgomery v.
Am. Steel & Wire Corp. In re Asbestos Litig., Case No. 09C-11-217 ASB (Super. Ct.
New Castle Cty., Del., Nov. 7. 2011) (“Ableman Transcript™) and in Judge Abelman’s
recent congressional testimony discussing the case. Furthering Asbestos Claim
Transparency (FACT) Act of 2013: Hearing on HR. 982 Before the Subcomm. on
Regulatory Reform, Commercial and Antitrust Law of the H. Comm. On the Judiciary,
113" Cong. (Mar. 13, 2013) (statement of J. Peggy L. Ableman (ret.) Del. Super. Ct.)

(“Ableman Testimony™).
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56.  Judge Peggy Ableman’s Commentary on a Plaintiff’s Fraudulent

Concealment of Trust Filings. In 2009, June Montgomery was diagnosed with pleural

mesothelioma. Her son, Brian Montgomery, a sheriff’s deputy in Broward County,
Florida, assisted his mother and father in finding an attorney and retained the Law
Offices of Brent Coon several weeks later. They also retained the Florida firm of Levin,
Papantino, Thomas, Echsner & Proctor, P.A. Brian had also retained Delaware counsel
who then filed a lawsuit in Delaware on behalf of June and Arthur Montgomery, June’s
husband, against 22 defendants, alleging that June’s mesothelioma was caused by
exposure to asbestos from the products and/or conduct of the named defendants. Judge
Ableman, who was solely responsible for Delaware’s asbestos docket, presided. The
Delaware court had adopted Standing Order No. 1 which set forth mandatory disclosure
obligations related to bankruptcy trust claims. The disclosure requirements specifically
included “claims made to trusts for bankrupt asbestos litigation defendants.” Nonetheless,
the Montgomery plaintiffs failed to identify twenty bankruptcy trusts to which they had
submitted claims through the Brent Coon law firm. Plaintiffs claimed that June
Montgomery was exposed to asbestos solely through laundering of her husband’s work
clothing when he worked as an electrician at the Everglades Power Plant. In response to
an interrogatory asking Plaintiffs to identify all entities who were not defendants to which
products June Montgomery had been exposed, Plaintiffs identified none of the twenty
trusts to which claims had been submitted. Judge Ableman, in describing her own
reaction to the proceeding, stated that “[a]lthough [Arthur Montgomery] has spent his
entire career as an electrician, with and around a wide variety of products and materials,

at multiple locations throughout Florida, the impression gained from the Complaint,
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answers to written discovery, and Mr. Montgomery’s sworn [deposition] testimony was
that the bulk of his work around asbestos occurred only during a short period at the
Everglades Power Plant.” Ableman Testimony. Compounding the deceit, plaintiffs
specifically denied submitting claims to the trusts formed by Owens-Corning, U.S.
Gypsum, Armstrong World Industries, Babcock & Wilcox, Plibrico and ASARCO, even
though they had, in fact, submitted such claims. The fraudulent scheme was exposed
because, in the words of Judge Ableman, “Foster Wheeler [one of the named defendants]
was aware of other cases where lawyers representing asbestos claimants had submitted
conflicting work histories to muitiple trusts [and]. . . filed a motion in advance of trial
requesting that the Court order disclosure of all pretrial settlements, including monies
received from bankruptcy trusts,” Id. Counsel for plaintiffs stated that no bankruptcy
submissions had been made and no monies received. /d Two days before a two-week
trial was to commence, plaintiff’s counsel reported that his client had received two
bankruptcy settlements of which he was previously unaware. The following day, the
defendant learned that, in fact, twenty bankruptcy trust claims had been submitted.
Although Mrs. Montgomery’s claimed exposure was solely from the take-home fibers on
her husband’s clothing, in Judge Ableman’s words, “it became obvious that one or more
of Plaintiff’s attorneys had been claiming exposure through Mrs. Montgomery’s own
employment. That is, she worked with and around these products herself.” Id

57.  “The Core of this Case has been Fraudulent.” As the judge solely

responsible for Delaware’s asbestos docket, Judge Ableman’s characterizations of what
he had observed in this case bear emphasis. This, he said “is dishonesty at its highest

level.” Ableman Transcript at 3. “This is trying to defraud. . . . [I]t happens a lot {in this

35



litigation].” Id. at 7. In her congressional testimony Judge Ableman observed that
“[a]bsent full disclosure, the defendants cannot be informed of the full extent of an
individual’s exposure. They are therefore often led to believe-- erroneously--that their
products were far more responsible for the plaintiffs” disease than what may have been
the case, because they have no way of knowing the substance of an individual plaintiff’s
claims.” Ableman Testimony. This is precisely the position that Garlock found itself in
when, coincident with the asbestos bankruptcy wave of 2000-2001 and thereafter,
claimants and their witnesses and counsel failed to disclose and even concealed evidence
of exposure to the products of the newly bankrupted companies that had previously
provided the bulk of the compensation to tort claimants and instead ascribed their disease
solely or primarily to Garlock’s gaskets. Delaware Counsel claimed that his client had
lied to him about product exposures, concealed the fact of applications to numerous trusts
and the receipt of payment, Ableman Transcript at 13, 15-17 and that the Brent Coon law
firm was also responsible for the deceit. /d. at 13-14, 28. The court called these actions
examples of “dishonesty and disreputableness,” id. at 23, and stated that “[t]he core of
this case has been fraudulent.” /d. at 25.

III. The Garlock Experience

58.  Garlock’s Litigation Strategy in the Pre-Bankruptcy Wave Period.

Garlock is a well-known manufacturer of gaskets and packing material. Indeed, in the
Baron & Budd “script memo,” Garlock is one of the product manufacturers singled out
by the law firm for plaintiffs to know by name as the manufacturer of gaskets. See supra
9 26. Garlock’s products were typically used in industrial settings in proximity to

thermal insulation and refractory products. Even though Garlock was named as a
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defendant in over 600,000 tort claims, workers’ exposures to asbestos from Garlock’s
products were insubstantial especially when compared to the extensive exposures to
asbestos from thermal insulation and refractory products. See Moeller, 660 F.3d 950.
This enabled Garlock in the 1990s to successfully contest claims that its products were
substantial factors in causing plaintiffs’ diseases, and to prevail in over 90% of the
mesothelioma cases filed against it that went to trial. Nonetheless, Garlock found that it
was more economical to settle the vast majority of the asbestos claims in the 1990s for
nominal amounts -- for Garlock’s mesothelioma claims the resolution average was $5000
-- rather than incur the $100,000 cost of preparing a case for, or actually proceeding to
trial, irrespective of how much the claims lacked merit.

59.  The Upsurge in Claim Filings in the late 1990s. Filings against Garlock

and its codefendants increased to nearly 50,000 cases per year in 2000. While the
average settlement remained nominal, $2,148 in 2000 across all cases, the huge volume
of filings drove up the total settlement cost to over $100 million in 2000. The upsurge in
claim filings resulted in the bankruptcy filings of most of the thermal insulation and
refractory product manufacturers that had been co-defendants with Garlock pre-2000.

60. The Impact of the 2000-2001 Bankruptcy Wave on Garlock. The 2000-

2001 bankruptcy wave, largely a consequence of the hundreds of thousands of fraudulent
nonmalignant claims generated by litigation screenings, ushered in a new era in asbestos
litigation. While malignancy claim values in the tort system increased, nonmalignant tort
filings peaked in 2003 and fell precipitously in 2004. As the bankruptcy wave
interrupted the flow of payments of the then leading defendants in the tort system

(including Owens Corning, Fibreboard, Armstrong World Industries, Babcock & Wilcox,
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W.R. Grace, Federal-Mogul, Turner & Newell, Pittsburgh Corning, U.S. Gypsum and
GAF), plaintiffs’ counsel sought to replace the temporary cessation of cash flow by
raising their settlement demands directed towards solvent defendants. Garlock, formerly
a peripheral defendant, was one of the companies so targeted. Without the thermal
insulation and refractory product manufacturer co-defendants whose products accounted
for the large majority of plaintiffs” exposures to asbestos-containing products and
targeted by a strategy of suppressing evidence of plaintiffs’ exposures to the products of
their former co-defendants that had been most responsible for plaintiffs’ injuries,
Garlock’s settlements and defense costs rose substantially as did its litigation risk. For
example, Garlock’s average settlement costs increased to $3,644 in 2006 and $9,719 in
2007. In addition to the cost increase, the nature of the claims changed dramatically.
Whereas prior to the bankruptcy wave, over 90% of Garlock’s expenditures were on non-
mesothelioma claims, by 2009, 85% of Garlock’s asbestos expenditures were for
mesothelioma claims. In fact, the number of mesothelioma claims filed against Garlock
doubled just a few years after the bankruptcy wave as plaintiffs’ counsel responded
opportunistically to Garlock’s loss of its coterie of co-defendants.

61. The Effect of the Bankruptcy Wave on Garlock’s Average Cost to Settle

Mesothelioma Claims. Many of the new mesothelioma filings against Garlock presented

tenuous exposure claims and were dismissed without payment. Nonetheless, settlement
costs rose significantly. During the 1990s, Garlock’s average resolution cost for a
mesothelioma claim was $5,000 -- a small fraction of what it would have cost Garlock to
litigate these claims. After the bankruptcy wave hit, Garlock’s average cost to settle a

mesothelioma claim rose to $35,000. Moreover, while defending a mesothelioma claim
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in the 1990s cost Garlock about $100,000, the cost rose to several hundreds of thousands
of dollars in the wake of the bankruptcy wave. This increase in mesothelioma costs had
no medical basis. Indeed, with billions of dollars that would eventually be paid out for
mesothelioma claims by bankruptcy trusts, one might have anticipated that settlement
costs would have declined as these funds become available to plaintiffs. The litigation
strategy embraced by plaintiffs and plaintiffs’ counsels, to suppress evidence of exposure
to the thermal insulation and refractory products of the bankrupt companies, instead
prevailed.

62.  Garlock’s Higher Settlement Costs. Confronted with a huge increase in
defense costs, Garlock was compelled to settle many claims in the 2000s at much higher
costs than previously. As calculated by Garlock’s expert, Charles E. Bates, while
approximately “13% of the more than $1.3 billion that Garlock has paid historically to
resolve nearly 600,000 asbestos claims was for payments made to several hundred
claimants out of trial risk concerns, [t]he remaining 87% of payments were paid to the
99.9% of claims resolved solely to avoid the much higher defense costs.” Report of
Charles E. Bates, PhD at 10, Feb. 15, 2013. Dr. Bates further estimated “that less than
30% of the $575 million that Garlock has paid historically to resolve more than 22,000
mesothelioma claims over the past three decades was for payments made to less than 500
claimants out of liability concerns.” Id.

63.  Intheory, Garlock should have been able to continue to demonstrate in
trials that Garlock played only an incidental if any role in causing plaintiffs’ diseases and
that it was the vastly more concentrated exposures to the thermal insulation and other

products of Owens Corning, Fibreboard, W.R. Grace, Armstrong World Industries,
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Pittsburgh Corning, Babcock & Wilcox, Federal-Mogul. G-I Holdings (GAF), USG and
others that were the substantial factors in causing plaintiffs’ diseases. In fact, however,
Garlock’s ability to maintain its defense was severely compromised as plaintiffs and
plaintiffs’ counsel, in a move all too familiar to those who have studied asbestos litigation,
denied exposures to the products of Garlock’s former codefendants even as they had filed
claims with the trusts attesting to exposures to the products of these same former
defendants prior to suing Garlock or immediately after conclusion of the suit. The effects
of these often false denials of exposures to non-Garlock products have been heightened
by plaintiffs’ counsel’s adoption of TDP provisions that have facilitated the suppression
of evidence of exposures to other products. See supra 11 43-49. And although Garlock
continued to have success after 2000 in convincing courts and juries that its products
were not a cause of mesothelioma, its defense became more expensive to prove and its
trial risk increased as well.
IV.  Garlock’s Discovery and the Evidence Obtained That Plaintiffs and
Their Counsel Suppressed Evidence of Plaintiffs’ Exposures to the
Products of Bankrupts

64.  Nature of the Discovery Undertaken by Garlock.”® Garlock has attempted

to obtain discovery since the beginning of its bankruptcy case, concerning discovery
abuse and the practice, known as “double dipping,” of plaintiffs and plaintiffs’ counsel

providing different or inconsistent stories about a plaintiff’s asbestos exposure in

i At my request, counsel for Garlock has prepared a memorandum summarizing

the evidence that Garlock has obtained in this bankruptcy proceeding pertaining to discovery
abuse in mesothelioma cases brought by plaintiffs against Garlock. Memorandum from Robinson,
Bradshaw & Hinson, P.A., re Summary of Double Dipping and Discovery Abuse in Cases

Studied by Garlock in its Bankruptcy Case, April 12, 2013 (“RBH Memo™). I have relied on this
Memo for the material I present in Part IV of this report. 1 am appending the RBH Memo to this
report as Exhibit E. For additional citations to the motions, orders and other proceedings referred
to in Part IV, see Exhibit E (RBH Memo).
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mesothelioma claims. In March 2011, Garlock moved to obtain trust claim forms, ballots,
and 2019 Statements from approximately 500 claimants with whom Garlock settled
between 2000 and 2010, represented by 33 law firms. Motion of Debtors for Order
Pursuant to Bankruptcy Rule 2004 Directing Production of Documents from Specified
Past Asbestos Claimants [Dkt. 12290] (Mar. 23, 2011). The Bankruptcy Court denied
this motion. Subsequently, Garlock attempted to once again obtain discovery that would
permit it to show that it was the victim of discovery abuse and double dipping. First, it
requested leave to serve a subpoena on the Delaware Claims Processing Facility
(“DCPF™) for 10 trusts to obtain four pieces of data concerning Garlock’s approximately
11,000 settled claimants: (a) when they filed a claim against any of the trusts; (b) if
approved, when the claim was approved; (c) if paid, when the claim was paid; and (d) if
not approved or paid, the status of the claim. Motion of Debtors for Leave to Serve
Subpoenas on Delaware Claim Processing Facility LLC [Dkt. 2143] (Apr. 27, 2012).
The Bankruptcy Court granted leave to serve the subpoena and eventually enforced the
subpoena. See, e.g., Order Granting in Part and Overruling in Part Objections to
Subpoena by Delaware Claims Processing Facility, LLC and Associated Trusts,
Establishing Claimant Objection Procedures, and Governing the Confidentiality of
Information Provided in Response to the Subpoena [Dkt. 2430] (Aug. 7, 2012). The
Bankruptcy Court also permitted Garlock to serve subpoenas to obtain ballots from past
asbestos bankruptcy cases in which claimants who alleged exposure to the debtor’s
products cast ballots, usually through their attorneys, on its plan of reorganization.

Order Denying Motion by Official Committee of Asbestos Personal Injury Claimants for
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Protective Order With Respect to Garlock’s Subpoenas to Ballot Agents [Dkt. 2024]
(Mar. 13, 2012).

65.  Garlock next gathered discovery retained in its counsel’s files from a
sample of past claimants who received well above average settlements from Garlock.
Garlock compared the discovery from these cases to the DCPF and ballot data, and
identified more than two hundred cases where a claimant had asserted a claim against a
trust or cast a ballot but had not identified exposure to a product for which the trust or
bankrupt was responsible during tort system discovery. See Supplemental RFA List #1,
RFA List #2, and RFA List #1.A to the Debtors’ Amended Responses to Requests for
Admissions Nos. 1 and 2 of the Official Committee of Asbestos Claimants’ First Set of
Requests for Admission and Supplemental Interrogatory Responses and Document
Requests Pursuant to Stipulation (Jan. 16, 2013).

66.  During the fact discovery period for the estimation proceeding, in
connection with 30(b)(6) subpoenas on six law firms,'* Garlock requested production of
trust claim forms, ballots, and 2019 Statements from 17 plaintiffs (the “Designated
Plaintiff”). Fifteen of these plaintiffs had settled with Garlock between 2004 and 2010,
and were identified through the procedure described in the preceding paragraph. One
plaintiff was a judgment plaintiff. One plaintiff has a pending claim. As stated in the
RBH Memo, the cases were selected because (a) they generally were among the highest
settlements ever obtained from Garlock by the six law firms, which themselves had above

average settlement averages; (b) they were a manageable number of cases where

” Waters & Kraus, Simon Greenstone Panatier & Bartlett (f/k/a Simon Eddins &
Greenstone, or “Simon Eddins™), Belluck & Fox, The David Firm, Williams Kherkher Hart &
Boundas (“Williams Kherkher”), and the Shein Law Center. In a few cases, multiple law firms
represented a particular claimant.
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documents could be obtained in the time permitted; (c) they came from jurisdictions
where Garlock paid the most in settlements, including Los Angeles, San Francisco, New
York City, Texas and Philadelphia; and (d) they included cases important in Garlock’s
history, including the largest adverse verdict ever obtained against Garlock (7reggett),
the only significant mesothelioma verdict against Garlock after 2005 (Garlock’s appeal
has been stayed) (Torres), and the largest pre-verdict settlement a plaintiff ever obtained
from Garlock (Phillips).

67.  The Evidence Uncovered. The Designated Plaintift discovery and the

depositions of the law firms demonstrated that the law firms with the highest settlement
averages from Garlock engaged in discovery abuse and double dipping. The trust claims
and bankruptcy case filings displayed startling discrepancies from what plaintiffs told
Garlock during pre-trial discovery in their tort cases. In the fifteen cases summarized in
the RBH Memo, plaintiffs had on average 19 product exposures evidenced by trust
claims, ballots, and 2019 Statements that had never been identified in discovery. See Ex.
E, Appendix to RBH Memo, summarizing in tabular form the claims and filings based on
undisclosed exposures. On average, only 1.8 of the exposures underlying trust claims,
ballots and 2019 Statements had been identified in discovery. In eleven of the fifteen
cases, 2019 Statements, ballots, or trust claims had been filed before Garlock resolved the
case. In numerous cases (Golini, White, Ornstein, Mm‘s:‘rggrer),15 the plaintiff himself
executed affidavits or declarations attesting to personal knowledge, under penalty of
perjury, of exposures to particular products that had never been disclosed in discovery,

often quantifying the exposure using such terms as “frequent, regular, and proximate.” In

¥ All references to cases are to the Designated Plaintiff cases discussed in the RBH

Memo.
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one of the cases (Golini), the plaintiff executed the sworn statements before ever filing
his case against Garlock and then at his deposition, denied any knowledge of particular
products of bankrupt companies where he had (unknown to Garlock) already attested
under penalty of perjury to frequent, regular, and proximate exposure.

68.  The trust claims also demonstrated discrepancies between the work history
plaintiffs described to Garlock in tort system discovery and the work history they used to
sustain trust claims. For example, the trust claims showed plaintiffs alleging frequent and
regular exposures to asbestos at sites or in contexts whereas in the tort system they denied
any exposure to asbestos. One plaintiff in the tort system claimed he was only exposed to
asbestos through his father’s work clothes, after he had already executed an affidavit
(unbeknownst to Garlock) attesting to regular exposure to asbestos during his own
employment in the Air Force (Massinger). Another plaintiff in a declaration attached to a
trust claim attested to personally removing and installing pipe insulation when he had
denied ever seeing such activity when deposed in the tort system (Ornstein). Yet another
plaintiff’s claim form stated that he regularly handled raw asbestos fibers when in the tort
case he said the only asbestos products he ever handled were Garlock gaskets (7Torres).
The plaintiff who obtained the largest verdict against Garlock in its history not only
asserted over a dozen trust claims based on exposures never disclosed in tort discovery
but also based a number of the claims on asbestos exposure in the “shipyard
construction/repair” industry at a shipyard but in the tort case he claimed that he never
went on board a ship and only did classroom work (7regger). Another plaintiff’s wife
swore that the plaintiff was exposed to asbestos including pipe insulation aboard ships,

and that he had told her that insulation caused his mesothelioma soon after diagnosis,
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when in the tort system, the plaintiff swore he was never aboard ships and instead
removed gaskets in a machine shop all day (White).

69.  Finally, the cases and depositions demonstrated that plaintiffs’ firms
engage in practices designed to prevent these discrepancies from ever being discovered.
Two law firms—Waters & Kraus and Shein Law Center—admitted they delay filing trust
claims until after the completion of tort litigation. Kraus Dep. Tr. 41:13-42:24; Shein
Dep. Tr. 43:20-44:23, 137:2-9. Another law firm—The David Firm (a referral firm)—
admitted it delays filing trust claims when the trial lawyers tell it to do so, even in
jurisdictions like New York, which requires that all trust claims a plaintiff intends to file
be filed three months before trial and disclosed to defendants. Cooper Dep. Tr. 43:15-
46:11, 75:1-7. The law firms that refused to admit having a practice of delaying trust
claim also exhibited, in the Designated Plaintiff cases, a practice of delaying claims.
Moreover, the David Firm attested that the Belluck & Fox firm engages in this practice.
See id.; Appendix to RBH Memo (describing timing of trust claims in Simon Eddins,
Belluck & Fox, and Williams Kherkher cases). In all of the Designated Plaintiff cases,
confidentiality provisions in TDPs, see supra Y 44, prevented Garlock from ever learning
about the discrepancies between trust claims and tort discovery before discovery in this
bankruptcy case. Indeed, during the bankruptcy case, the Official Committee of Personal
Injury Claimants, controlled by the plaintiffs’ law firms, opposed every effort by Garlock
to obtain the evidence described in this report and the RBH Memo (Ex. E).

70. Of the fifteen Designated Plaintiff cases summarized in the RBH Memo,
four involved the Waters and Kraus law firm which was formed by two lawyers who had

been partners in the Baron & Budd firm. See supra § 8. Waters & Kraus, based in Dallas,
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Texas, is one of the most prominent mesothelioma plaintiff’s law firms in the United
States and brought many suits against Garlock for plaintiffs suffering from mesothelioma.
Peter Kraus admitted that it was Waters & Kraus’s practice to delay its clients’ filing of
trust claims in several liability law jurisdictions in order to avoid having courts put
bankrupt defendants on the verdict sheet and having defendants argue for a smaller share
of liability. See supra Y 70 and RBH Memo (Exhibit E). In the five year period prior to
these bankruptcy cases, Garlock paid more money to settle mesothelioma claims brought
by Waters & Kraus than it paid for mesothelioma claims brought by any other law firm.
In the Treggett case described in the RBH Memo, Waters & Kraus obtained the largest
verdict against Garlock in its history. Waters & Kraus represents a claimant on the
Official Committee of Asbestos Personal Injury Claimants (as do Belluck & Fox and
Simon Greenstone).

71.  Suppressing Evidence of Trust Claim Filings: The Conflict Between

Referral Counsel and Trial Counsel in Mesothelioma Litigation.  In addition to the

findings discussed above, Garlock’s discovery revealed the impact that the existence of
referral firms had on the disclosure of exposure information in asbestos litigation --
particularly mesothelioma litigation. Mesothelioma litigation is the most heavily
recruited form of litigation in the United States today, with massive efforts devoted to
finding the small number of people diagnosed each year and bringing suit on their behalf.
For example, the “mesothelioma practice” of entire law firms appears to be devoted
almost entirely to recruiting mesothelioma plaintiffs and then referring them to other

firms to handle the tort litigation, with the referral firm often handling the trust filings.'®

16 See http://www.thedavidlawfirm.com/mesothelioma_lawsuits.htm! (reporting

firm’s results, in each case with co-counsel); http://www.sokolovelaw.com/disclaimers
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These firms employ cutting edge marketing techniques to obtain clients, using Internet
search engine advertising, techniques for ensuring that they appear high in search results,
and networks of websites, Facebook pages, and Twitter handles purporting to provide
information to people with disease but actually guiding individuals to the law firm."” The
Early Lucarelli firm -- involved in many of the cases discussed in the RBH Memo -- is an
especially sophisticated player in this field. /d Demonstrating the level of competition
in this field, “mesothelioma” and other phrases containing that word are among the most
expensive “AdWords” in the Google search engine, and “mesothelioma” may in fact be
the very highest priced search word. Id.; see also Report on the Furthering Asbestos
Claims Transparency (FACT) Act of 2012 (Sept. 21, 2012) at 7-8.

72.  Once these referral firms refer a case, they often retain the right to file the
trust claims for the client, and receive a contingency fee on both the trust recoveries and
tort recoveries, while the trial firm, on the other hand, often receives only a contingency
fee on the tort recoveries and not on the trust recoveries. See Belluck Depo. Tr. 140, 193-
94; Cooper Depo. Tr. 100-101; Simon Depo. Tr. 48-51; Shein Depo. Tr. 135-37. The
trial firm therefore has an obvious incentive to minimize trust exposures that do not
contribute to its contingency fee recovery and that impair the value of the tort case. The
referral firm also has an interest in the value of the tort claim being maximized (since
they receive a substantial percentage of the trial lawyer’s contingency fee), but they also

have an incentive to maximize the trust claims by filing as many claims as possible with

(disclaiming with respect to case results that “[w]hile this firm maintains joint responsibility,
most cases of this type are referred to other attorneys for principle [sic] responsibility™); Cooper
Depo. Tr. 36-38, 53-54.

L See New Media Strategies, The Plaintiffs’ Bar Goes Digital (January 2012),
available at http://www.instituteforlegalreform.com/doc/the-plaintiffs-bar-goes-digital-0 (last
accessed April 18, 2013) (“Plaintiffs” Bar Goes Digital™).
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multiple trusts. As illustrated at supra § 70, referral firms may, at the request of the trial
firm, delay filing the trust claims to advantage the tort litigation. Cooper Depo. Tr. 44-46;
Shein Depo. Tr. 43-44, 135-37. These practices have in the past given rise to pronounced
discrepancies between the asbestos exposure alleged to tort defendants and the exposure
alleged to trusts. This dynamic was present in the Kananian, Brassfield, Barnes & Crisafi.
and Montgomery cases discussed infra Y 51, 53(4) & (6), 56. It is also present in
important cases Garlock has studied from its past, including Homa, Beltrami, Massinger,
White, and Reed (in each of the latter three, as in Kananian, the Early firm was referring
counsel). See Ex. E.

73.  The same incentive to obscure trust exposures has existed even when a
referral firm is not involved (and many trial firms also spend massively on advertising
and recruitment). See generally New Media Strategies, The Plaintiffs’ Bar Goes Digital:
An Analysis of the Digital Marketing Efforts of Plaintiffs’ Attorneys & Litigation Firms
(Jan. 2012). The Golini and Torres cases studied by Garlock, see Ex. E, illustrate this
well. In the Golini case, Shein Law Center failed to disclose Mr. Golini’s sworn “regular,
frequent, and proximate” exposure to 14 products of bankrupt companies, including pipe
insulation, even though Shein Law Center itself interviewed Mr. Golini regarding such
exposures and drafted sworn statements before they filed Mr. Golini’s tort case. The firm
did so, according to Mr. Shein, because his goal is to maximize his client’s recovery
against “viable defendants,” and disclosing the information contained in those affidavits
regarding extensive exposures to products of bankrupt companies or ensuring the
exposures were revealed at deposition, would prejudice that goal. Shein Depo. Tr. 64:11-

65:16. In the Torres case, the Williams Kherkher firm failed for more than six months
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before trial (and through seven amendments of Torres’ interrogatory answers) to disclose
a trust claim filed with the Babcock & Wilcox Trust, the day before Mr. Torres’
deposition, even though the trial counsel was the direct supervisor of the person who filed
the trust claim. Chandler Depo. Tr. 52:9-53:1. To avoid inculpation, these firms erected
Chinese walls within their own firms so that the lawyer defending the deposition of the
plaintitt or arguing at trial can claim to have been unaware of the numerous trust filings
on behalf of the plaintiff, undertaken by another lawyer in the firm, while the plaintiff

denies any exposures to the very products that were the subject of multiple trust filings.

¥ Conclusion

74. I have been asked to provide an opinion based upon my scholarly
research and the materials I have examined in connection with this litigation, whether
Garlock’s settlements of mesothelioma claims in the period following the bankruptcy
wave of 2000-2001 up to Garlock’s June 2010 Chapter 11 petition, reflect Garlock’s
liability under tort law. I note that Mark Peterson on behalf of the Official Committee of
Asbestos Personal Injury Claimants and Francine Rabinovitz on behalf of the Future
Claims Representative, in their respective reports, both proceed on the assumption that
Garlock’s settlement value and settlement rates (i.e., the percentage of filed claims for
which Garlock paid a settlement) in the five year period prior to the June 2010 petition
date, reflect Garlock’s legal liability. In this report, I rebut that assumption. I conclude
that, contrary to the opinions offered by Drs. Peterson and Rabinovitz, Garlock’s

settlement history following the bankruptcy wave of 2000-2001 does not provide a
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reliable measure of Garlock’s liability and therefore cannot be relied on for the purpose
of accurately valuing Garlock’s liability for pending and future mesothelioma claims.
75.  In support of my conclusion, I present evidence of widespread abuse of
Garlock’s discovery efforts by plaintiffs and their counsel including a systematic
suppression of evidence of plaintiffs’ exposures to the asbestos-containing products of
companies that were removed from the tort system by bankruptcy. In particular, this
systematic suppression was directed at preventing Garlock from obtaining evidence of
plaintiffs’ exposures to the thermal insulation and refractory products of the companies
engulfed by the bankruptcy wave -- companies that were often co-defendants with
Garlock prior to the bankruptcy wave. These former co-defendants include Owens
Corning, Fibreboard, W.R. Grace, Armstrong World Industries, Pittsburgh Comning,
Babcock &Wilcox, Federal Mogul, G-I Holdings (GAF) and USG. Their asbestos-
containing products were in widespread use, particularly in places where Garlock’s
gaskets were in use. When these companies and Garlock were co-defendants, Garlock
was able to demonstrate to courts and juries that plaintiffs’ predominant asbestos
exposures were from these companies’ products whereas, by contrast, plaintiffs’ exposure
to asbestos from Garlock’s products was insubstantial. As stated by the U.S. Sixth
Circuit Court of Appeals in reversing a verdict for the plaintiff in light of the evidence
that plaintift had been exposed to asbestos insulation manufactured by the leading
defendants who were taken out of the tort system in the bankruptcy wave, to say that
plaintiff’s work with Garlock gaskets could have been a substantial cause of his disease
“would be akin to saying that one who pours a bucket of water into the ocean has

substantially contributed to the ocean’s volume.” Moeller, 660 F. 3d at 955.
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76.  The strategy of suppressing evidence of plaintiffs’ exposures to the
bankrupts’ products was designed to maximize plaintiffs’ and their counsel’s recoveries
by driving up Garlock’s settlement and defense costs and litigation risk, thus compelling
Garlock to settle many cases that were lacking in merit -- cases which Garlock would
have prevailed in if taken to trial prior to the bankruptcy wave.

77.  Thave reviewed the elements of this suppression strategy in my report.
They include:

(1).  Denials by plaintiffs of having been exposed to the products of the
bankrupts despite plaintiffs and their counsel, prior to filing tort suits against Garlock,
filed trust claims and signed affidavits prepared by counsel attesting to exposure, to be
filed with trust claims as soon as the tort suit was concluded.

(2). Plainti(fs' counsel’s successfully denied Garlock access to Rule 2019
Statements and ballots filed both before and after suing Garlock in which counsel attested
to personal knowledge of the facts including that claimants were injured by asbestos
products manufactured, marketed, distributed, sold, or produced by the debtor and
therefore have a claim against the debtor for damages caused by asbestos products of the
debtor. These verified statements stated exposures that plaintiffs and their counsel denied
any knowledge of when suing Garlock. It is only because of Garlock’s persistence in
seeking access to these Statements and ballots that Garlock has obtained the evidence
exposing the false denials.

3). Plaintiffs’ counsel have furthered their strategy of suppressing access to
trust claims by adding provisions to trust TDPs declaring that trust filings are confidential

and protected by all applicable privileges. Attempts by defendants, including Garlock, to
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access trust claims were met with fierce resistance by plaintiffs’ counsel and the trusts
which are controlled by plaintiffs’ counsel. Some trust TDPs require the trust to
challenge any subpoenas for trust claims filed by tort plaintiffs.

(4). In consonance with the purpose for amending TDPs by including
“confidentiality” provisions, plaintiffs’ counsel have also amended trusts’ TDPs by adding
a paragraph that provides that evidence submitted to the trust is for the “sole benefit” of
the trust and claimants were not required to list any other exposures in filing a claim
except those for which the trust is responsible -- a provision intended to enable plaintiffs
and their counsel to limit the exposure evidence they must provide in support of trust
claims in case Garlock or other defendants obtained access to the trust claim.

(5). A third TDP provision that has been added to further plaintiffs’ counsel’s
suppression strategy designed to inflate tort values involves the timing of tort claims. This
“withdrawal and deferral of trust claims” provision allows a claimant to file a trust claim
to meet the applicable statute of limitations and then to withdraw the claim at anytime or
defer it and refile or revive the claim at a subsequent time, i.e., after the tort suit has
concluded. This provision facilitates plaintiffs’ denials of having filed trust claim despite
having done so. Notably these TDP provisions and changes were mostly added in the
2006-2010 time period when billions of dollars were beginning to be paid out by trusts.

(6). Garlock’s Designated Plaintiff discovery and the depositions it took of six
law firms uncovered evidence that the firms with the highest settlement averages from
Garlock engaged in discovery abuse and double dipping. This evidence showed startling
discrepancies between what plaintiffs and their counsel represented in trust claims, Rule

2019 Statements and ballots and what plaintiffs testified to in pre-trial discovery in their
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tort suits against Garlock and what counsel argued to juries in these cases. As noted in
supra ] 67, in the fifteen cases summarized in the RBH Memo, see Ex. E, plaintiffs had,
on average, 19 product exposures evidenced by trust claims, ballots and 2019 Statements
that had never been identified in discovery. In eleven of these fifteen cases, 2019
Statements, ballots or trust claims had been filed before Garlock resolved the tort suit.
The Ievel of duplicity demonstrated by this discovery is simply stunning.

DN. Garlock’s discovery reveals and confirms that plaintiffs’ counsel engaged
in practices designed to prevent Garlock from discovering the discrepancies between what
plaintiffs testified to in their tort suits against Garlock and the positions of plaintiffs’
counsel in those suits and what plaintiffs and their counsel asserted in trust claims and
Rule 2019 Statements and § 524(g) ballots. Some of the firms deposed by Garlock were
found to have a practice of delaying filing trust claims until after completion of the tort
suit against Garlock. Even firms that denied such a practice were found to have engaged
in doing so.

78.  Attempts during pre-trial discovery in the Designated Plaintiff cases to
gain access to trust claims were successfully resisted by plaintiffs’ counsel. But for the
discovery allowed Garlock in this bankruptcy proceeding, the practices identified in this
report that inflated the value of mesothelioma cases filed against Garlock would never
have been brought to light.

79. Suppression of witness testimony with regard to exposure to the products

of the bankrupts, pioneered by Baron & Budd in nonmalignant litigation, has become

standard in mesothelioma litigation, at least measured by the practices of the firms suing
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Garlock and obtaining the highest valued settlements from Garlock in the post-bankruptcy
era -- several of which trace their lineage back to Baron & Budd.
80. Judge Ableman called the false denials of exposures to bankrupts’
products examples of “dishonesty and disreputableness.” She went on to say:
the very foundation and integrity of the judicial process is
compromised by withholding of information that is critical
to the ultimate goal of all litigation -- a search for, and
discovery of, the truth.
Ableman Testimony.
81.  Settlements infused with “dishonesty and disreputableness” are not a

reliable basis for accurately valuing Garlock’s liability for pending and future

mesothelioma claims.

Date: _ April 23,2013 A m

¥ “Y-ester Brickman
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Materials Considered by Lester Brickman

Bankruptcy Filings — In re Garlock Sealing Technologies, LLC, et al., Case No. 10-31607
(Bankr. W.D.N.C.)

Information Brief of Garlock Sealing Technologies LLC (June 7, 2010).
Affidavit of Paul Grant [Dkt. 541-8] (Sept. 24, 2010).

Transcript (Oct. 14, 2010).

Transcript (Oct. 15, 2010).

Transcript (Oct. 27, 2010).

Transcript (Oct. 28, 2010).

Transcript (Nov. 18, 2010).

Transcript (Mar. 3, 2011).

Motion of Debtors for Order Pursuant To Bankruptcy Rule 2004 Directing Production of
Documents from Specified Past Asbestos Claimants [Dkt. 1229] (Mar. 23, 2011).

Motion of the Official Committee of Asbestos Personal Injury Claimants for a Protective Order
with Respect To Garlock’s Subpoenas To Nine Ballot Agents in Twenty-Seven Bankruptcies
[Dkt. 1822] (Jan. 24, 2012).

Debtors’ Brief Concerning Scope and Purpose of Estimation of Mesothelioma Claims Pursuant
To Bankruptcy Code Section 502(c) [Dkt. 2009] (Mar. 2, 2012).

Order Denying Motion by Official Committee of Asbestos Personal Injury Claimants for
Protective Order with Respect To Garlock’s Subpoenas To Ballot Agents [Dkt. 2024] (Mar. 13,
2012).

Order for Estimation of Mesothelioma Claims [Dkt. 2102] (Apr. 13, 2012).

Motion of Debtors for Leave To Serve Subpoena on Delaware Claims Processing Facility, LLC
[Dkt. 2143] (Apr. 27, 2012).

Order Granting in Part and Overruling in Part Objections To Subpoena by Delaware Claims
Processing Facility, LLC and Associated Trusts, Establishing Claimant Objection Procedures,
and Governing the Confidentiality of Information Provided in Response To the Subpoena [Dkt.
2430] (Aug. 7, 2012).



Bankruptcy Materials — In re Garlock Sealing Technologies, LLC, et al., Case No. 10-31607
(Bankr. W.D.N.C.)

30(b)(6) Deposition Topic 3: Asbestos Plaintiffs and Plaintiffs’ Counsel Misrepresentations or
Omissions.

Deposition of Joseph Warren Belluck (Dec. 14, 2012).
Deposition of Troy Damon Chandler (Jan. 11, 2013).
Deposition of Stephen Bradiey Cooper (Feb. 1, 2013).
Deposition of Paul Grant (Nov. 1, 2011).

Deposition of Peter A. Kraus (Jan. 14, 2013).

Deposition of Benjamin P. Shein (Jan. 16, 2013).

Deposition of Jeffrey B. Simon (Jan. 4, 2013).

Deposition of Jeffrey B. Simon (Mar. 26, 2013).

Expert Report of Charles E. Bates, PhD (Feb. 15, 2013).
Expert Report of Dr. Francine F. Rabinovitz (Feb. 14, 2013).

Garrison Litigation Management Group, Ltd., Nonmalignant and Unknown Disease Claims
Entered by Year, 1978 through June 5, 2010.

Memorandum, from Robinson, Bradshaw & Hinson, P.A., Debtors’ Special Corporate and
Litigation Counsel, to Bates White LLC, subject Partial Summary of Cases Where Exposure
Information Used to Support Trust Claims or Bankruptcy Filings Was Not Disclosed (Feb. 8,
2013).

Memorandum from Robinson, Bradshaw & Hinson, P.A., to Bates White, subject In re Garlock
Sealing Technologies LLC: Trust Distribution Procedures Summary (Feb. 11, 2013).

Memorandum from Robinson, Bradshaw & Hinson, P.A., to Bates White, subject In re Garlock
Sealing Technologies LLC: Voting Procedure and Ballot Certifications Summary (Feb. 11,
2013).

Memorandum from Robinson, Bradshaw & Hinson, P.A., to Lester Brickman, subject Summary
of Double Dipping and Discovery Abuse in Selected Cases Studied by Garlock in its Bankruptcy
Case (Apr. 12, 2013).



Mark A. Peterson, Garlock Sealing Technologies LLC Projected Liabilities for Mesothelioma
Claims As of June 2010 (February 2013).

Summary Chart of TDP Confidentiality Provisions and TDP Claim Withdrawal and Deferral
Provisions prepared by Robinson, Bradshaw & Hinson, P.A.

Summary Chart of TDP Confidentiality Provisions Over Time prepared by Robinson, Bradshaw
& Hinson, P.A.

Summary Chart of TDP Deferral Provisions Over Time prepared by Robinson, Bradshaw &
Hinson, P.A.

Summary Chart of TDP Sole Benefit Provisions Over Time prepared by Robinson, Bradshaw &
Hinson, P.A.

Supplemental RFA List #1, RFA List #2, and RFA List #1.A To the Debtors’ Amended
Responses To Requests for Admission Nos. 1 and 2 of the Official Committee of Asbestos

Claimants’ First Set of Requests for Admission and Supplemental Interrogatory Responses and
Document Requests Pursuant To Stipulation (Jan. 16, 2013).

Adversary Proceeding Materials — Garlock Sealing Technologies LLC v. Chandler et al., Case.
No. 12-03137 (Bankr. W.D.N.C.)

Complaint in Adversary Proceeding (June 4, 2012).

Other Case Filings
Amchem Prods., Inc. v. Windsor, 521 U.S. 591 (1997).

Barnes v. Ga. Pac., Case Nos. MID-L-5018-08 & MID-L-316-09 (N.J. Super. Ct. App. Div.
2012).

Transcript of Pre-Trial Conference, Barnes v. Ga. Pac., Case Nos. MID-L-5018-08 & MID-L-
316-09 (N.J. Super. Ct. App. Div. June 12, 2012).

Brassfield v. Alcoa, Inc., No. 2005-61841 (Tex. 11th Dist. Ct. 2005).

Transcript of Motion for Continuance, Brassfield v. Alcoa, Inc., No. 2005-61841 (Tex. 11th Dist.
Ct. Nov. 22, 2006).

CSX Transp., Inc. v. Gilkison, Case No. 5:05CV202, 2013 WL 85253 (N.D.W. Va. Jan. 7, 2013).

Georgine v. Amchem Prods., Inc., 878 F. Supp. 716 (E.D. Pa. 1994).



Georgine v. Amchem Prods., Inc., 83 F.3d 610 (3d Cir. 1996).
G-I Holdings, Inc. v. Baron & Budd, 179 F. Supp. 2d 233 (S.D.N.Y. 2001)

Various Verified Statements Under Bankruptcy Rule 2019

In re Armstrong World Indus., Inc., Case No. 00-4471 (Bankr. D. Del.)
In re Flintkote Co., Case No. 04-11300 (Bankr. D. Del.)

In re Flintkote Mines Ltd., Case No. 04-12440 (Bankr. D. Del.)

In re Kaiser Aluminum Corp., Case No. 02-10429 (Bankr. D. Del.)

In re Owens Corning, Case No. 00-3837 (Bankr. D. Del.)

In re Pittsburgh Corning Corp., Case No. 00-22876 (Bankr. W.D. Pa.)
In re USG Corp., Case No. 01-2094 (Bankr. D. Del.)

In re U.S. Mineral Prods. Co., Case No. 01-2471 (Bankr. D. Del.)
Inre W.R. Grace & Co., Case No. 01-1139 (Bankr. D. Del.)

Memorandum Opinion, (Bankr. D. Del. & Bankr. W.D. Pa. Oct. 7, 2011)
o [nre ACands, Inc., Case No. 02-12687

In re Armstrong World Indus., Inc., Case No. 00-4471

In re Combustion Eng’g, Inc., Case No. 03-10495

In re Flintkote Co., Case No. 04-11300

In re Kaiser Aluminum Corp., Case No. 02-10429

In re Owens Corning, Case No. 00-3837

Inre U.S. Mineral Prods. Co., Case No. 01-2471

In re USG Corp., Case. No. 01-2094

Inre W.R. Grace & Co., Case No. 01-0039

In re Pittsburgh Corning Corp., Case No. 00-22876

Inre N. Am. Refractories Co., Case No. 02-20198

In re Mid-Valley, Inc., Case No. 03-35592

Transcript of Hearing, In re Armstrong World Indus., Inc., Case No. 00-CV-4471 (E.D. Pa. May
25, 2006).

Pretrial Hearing Transcript, Montgomery v. Am. Steel & Wire Corp. (In re Asbestos Litig.), Case
No. 09C-11-217 ASB (Del. Super. Ct. New Castle Cty. Nov. 7, 2011).

Order, In re Asbestos Pers. Injury Litig., No. 03-C-9600 (W. Va. Cir. Ct. Kanawha Cty. Mar. 3,
2010).

In re Asbestos Prods. Liab. Litig. (No. VI), MDL No. 875 (E.D. Pa.).

Motion for Case Management Order Concerning Mass Litigation Screenings, In re Asbestos
Prods. Liab. Litig. (No. V1), MDL No. 875 (E.D. Pa. Oct. 12, 2001).

Memorandum In Support of Motion For Case Management Order Concerning Mass Litigation
Screenings, In re Asbestos Prods. Liab. Litig. (No. V1), MDL No. 875 (E.D. Pa. Oct. 12, 2001).
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InreE. & S. Dists. Asbestos Litig., 772 F. Supp. 1380, 1398 (E.D.N.Y. 1991)

Order Requiring Compliance with Bankruptcy Rule 2019 and Granting Other Relief, /n re
Congoleum Corp., Case No. 03-51524 (Bankr. D.N.J. July 26, 2004).

Opinion, Baron & Budd, P.C. v. Unsecured Asbestos Claimants Committee (In re Congoleum
Corp.), Case No. 04-5634 [Dkt. 34] (D.N.J. Feb. 25, 2005).

Order, Baron & Budd, P.C. v. Unsecured Asbestos Claimants Committee (In re Congoleum
Corp.), Case No. 04-5634 [Dkt. 35] (D.N.J. Feb. 25, 2005).

In re Joint E. & S. Dists. Asbestos Litig., 237 F. Supp. 2d 297 (E.D.N.Y. 2002).

Affirmation Objecting To (1) the Special Master’s Recommendation Requiring Production of All
Bankruptcy Trust-Related Filings, and (2) ACMO Paragraph XV(E)(2)(1), Andrucki v.
Aluminum Co. of Am. (In re N.Y. City Asbestos Litig.), Case No. 40000/88 (N.Y. Sup. Ct. July 7,
2011).

Revised Order Requiring Filing of Statements Pursuant To Fed. R. Bank. P. 2019, In re Owens
Corning, Case No. 00-3837 [Dkt. 13091] (Bankr. D. Del. Oct. 22, 2004).

In re Silica Prods. Liab. Litig. (MDL 1553), 398 F. Supp. 2d 563 (S.D. Tex. 2005).

Defendants’ Motion For Production of Pulmonary Diagnoses And Evaluations, In re Tex. State
Silica Prods. Liab. Litig., MDL Case No. 2004-70000 (Tex. 295th Dist. Ct. Apr. 3, 2007).

Exhibit 4 To Exhibit Book: Asbestos PI Trust Distribution Procedures, In re W.R. Grace & Co.,
et al., Case No. 01-01139 (Bankr. D. Del.).

Phase II Post-Trial Brief of Garlock Sealing Technologies, LLC in Opposition To Confirmation
of Plan Proponents’ First Amended Joint Plan of Reorganization, In re W.R. Grace & Co., et al.,
Case No. 01-1139 [Dkt. 23656] (Bankr. D. Del. Nov. 2, 2009).

Appellant Garlock Sealing Technologies LLC’s Opening Brief on Appeal, In re W.R. Grace &
Co., et al., Case No. 11-199 [Dkt. 26] (D. Del. Apr. 25, 2011).

Order Relating To Garlock, Inc. Motion To Suppress Testimony of Dr. William Longo and Mr.
Richard Hatfield with Findings of Fact and Conclusions of Law, In re Lamar County Asbestos
Litigation Cases Filed or To Be Filed by Waters & Kraus in Lamar County, Texas (6th Dist.
Lamar Cty. Tex. July 5, 2001).

Appellants’ Brief, In re Pittsburgh Corning Corp., Mid-Valley, Inc. & North American
Refractories Co., Case No. 11-1439 [Dkt. 7] (W.D. Pa. Dec. 12, 2011).



Opinion, In re Motions for Access of Garlock Sealing Technologies LLC, Case No. 11-1130
[Dkt. 64] (D. Del. Mar. 1, 2013).

Kananian v. Lorillard Tobacco Co., Case No. CV442750 (Ohio Ct. Com. PL. Cuyahoga Cty.
Jan. 18, 2007).

Moeller v. Garlock Sealing Techs., LLC, 660 F.3d 950 (6th Cir. 2011).

Pretrial Hearing Transcript, Montgomery v. Am. Steel & Wire Corp., (In re Asbestos Litig.), Case
No. 09C-11-217 ASB (Super. Ct. New Castle Cty., Del. Nov. 7. 2011).

Stoeckler v. Am. Oil Co., No. 23,451 (Tex. 159th Dist. Ct. 2004).

Transcript of Trial on Merits, Stoeckler v. Am. Qil Co., No. 23,451 (Tex. 159th Dist. Ct. Jan. 28,
2004).

Other Case Materials

Mark A. Peterson, W.R. Grace Projected Liabilities for Asbestos Personal Injury Claims As of
April 2001 (June 2007).

Mark A. Peterson, Preliminary Expert Report on W.R. Grace Trust (March 2009).

ACandS, Inc. Asbestos Settlement Trust Distribution Procedures (Oct. 16, 2007).

ACandS, Inc. Asbestos Settlement Trust Distribution Procedures (Aug. 19, 2008).

In re Armstrong World Industries, Inc., et al., Form of Armstrong World Industries, Inc.
Asbestos Personal Injury Settlement Trust Distribution Procedures, Case No. 00-4471 (Bankr. D.
Del. Feb. 21, 2006).

Amended and Restated Armstrong World Industries, Inc. Asbestos Personal Injury Settlement
Trust Distribution Procedures (July 14, 2010).

ASARCO LLC and Certain Related Debtors Asbestos Personal Injury Settlement Trust
Distribution Procedures (Aug. 30, 2009).

ASARCO LLC and Certain Related Debtors Asbestos Personal Injury Settlement Trust
Distribution Procedures (Sept. 2, 2009).

The Babcock & Wilcox Company Asbestos Personal Injury Settlement Trust Distribution
Procedures (Dec. 22, 2005).

The Babcock & Wilcox Company Asbestos PI Settlement Trust Distribution Procedures (Jan. 4,
2008).



In re The Celotex Corporation and Carey Canada Inc., Case Nos. 90-10016-8B1 & 90-10017-
8B1, Personal Injury Claims Resolution Procedures (M.D. Fla. Oct. 7, 1996).

Fourth Amended and Restated Asbestos Personal Injury Claims Resolution Procedures for the
Celotex Corporation and Carey Canada Inc. (June 16, 2008).

DII Industries, LLC Asbestos PI Trust Distribution Procedures (May 7, 2004).

DII Industries, LLC Asbestos PI Trust Sixth Amended Trust Distribution Procedures (Sept. 2,
2010).

Federal-Mogul Form of Asbestos Personal Injury Trust Distribution Procedures (Feb. 1, 2007).
Federal-Mogul Asbestos Personal Injury Trust Distribution Procedures (Aug. 20, 2010).

Kaiser Aluminum & Chemical Corporation Asbestos Distribution Procedures (approximately
Feb. 6, 2006).

Kaiser Aluminum & Chemical Corporation Third Amended Asbestos Trust Distribution
Procedures (Nov. 20, 2007).

Manville Personal Injury Settlement Trust, 2002 Trust Distribution Process § D (2002), available
at http://www.mantrust.org/ FTP/C&DTDP.pdf.

Claims Resolution Procedures NGC Bodily Injury Trust (Apr. 21, 2003).

Seventh Amended Claims Resolution Procedures NGC Bodily Injury Trust (on or after Apr. 1,
2006).

Owens Corning/Fibreboard Form of Asbestos Personal Injury Trust Distribution Procedures
(Mar. 9, 2006).

Owens Corning/Fibreboard Asbestos Personal Injury Trust Distribution Procedures (Feb. 2,
2010).

Waters & Kraus Master Ballot for Accepting or Rejecting Sixth Amended Joint Plan of
Reorganization for Owens Corning and Its Affiliated Debtors and Debtors-in-Possession (As
Modified) for Holders of Class A7 OC Asbestos Personal Injury Claims that Are PI Trust
Claims, In re Owens Corning, Case No. 00-03837 (Aug. 3, 2006).

Porter Hayden Company Asbestos Trust Distribution Procedures (June 16, 2006).

Porter Hayden Company Asbestos Trust Distribution Procedures (July 12, 2007).



United States Gypsum Asbestos Personal Injury Settlement Trust Distribution Procedures (Mar.
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United States Gypsum Asbestos Personal Injury Settlement Trust Distribution Procedures (Mar.
29, 2010).
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Asbestos: Mixed Dust and FELA Issues: Hearing Before the S. Comm. on the Judiciary, 109th
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Bankruptcy Trusts: An Overview of Trust Structure and Activity with Detailed Reports on the
Largest Trusts (2010).

Gunnar Hillerdal & Douglas W. Henderson, Asbestos, Asbestosis, Pleural Plaques and Lung
Cancer, 23:2 Scandinavian J. Work Environ. Health 93 (Apr. 1997).

Elihu Inselbuch, Ann McMillian & Andrew Sackett, The Effrontery of the Asbestos Trust
Transparency Legislative Efforts, 28:2 Mealey’s Litig. Rep. Asbestos (Feb. 20, 2013).

U.S. Gov’t Accountability Office, Report To the Chairman, H. Comm. on the Judiciary, Asbestos
Injury Compensation: The Role and Administration of Asbestos Trusts (GAO-11-819) (Sept.
2011).

Industrial Hygiene Branch, Occupational and Environmental Health Service, Naval Regional
Medical Center, Asbestos Exposure from Gasket Operations (May 1978).

Carl Mangold, et al., An Exposure Study of Bystanders and Workers During the Installation and
Removal of Asbestos Gaskets and Packing, 3 Journal of Occupational and Environmental
Hygiene 87-98 (February 2006).

James F. McCarty, Judge Becomes National Legal Star, Bars Firm from Court over Deceit,
Cleveland Plain Dealer Jan. 25, 2007, at B1.

New Media Strategies, The Plaintiffs’ Bar Goes Digital: An Analysis of the Digital Marketing
Efforts of Plaintiffs’ Attorneys & Litigation Firms (Jan. 2012).

Occupational & Environmental Health Consultants Report (June 6, 1991).

Marc C. Scarcella & Peter R. Kelso, Asbestos Bankruptcy Trusts: A 2012 Overview of Trust
Assets, Compensation & Governance, 11:11 Mealey’s Asbestos Bankruptcy Report (June 2012).

Furthering Asbestos Claims Transparency (FACT) Act of 2012: Hearing on H.R. 4369 Before
the Subcomm. on Courts, Commercial and Administrative Law of the H. Comm. on the Judiciary,
112th Cong. (May 20, 2012) (written statement of Leigh Ann Schell).
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Statement of Qualifications of Lester Brickman

1. I have published nine articles on asbestos litigation: The Asbestos Litigation
Crisis: Is There A Need For An Administrative Alternative?, 13 CARDOZO L. REV. 1819 (1992);
The Asbestos Claims Management Act of 1991: A Proposal To The United States Congress, 13
CARDOZO L. REV. 1819 (1992); Lawyers’ Ethics And Fiduciary Obligation In The Brave New
World Of Aggregative Litigation, 26 WM. & MARY ENVTL. L. & POL’Y REV. 243, 272-98 (2001);
On The Theory Class's Theories of Asbestos Litigation: The Disconnect Between Scholarship
and Reality, 31 PEPP. L. REV. 33 (2004); Ethical Issues In Asbestos Litigation, 33 HOFSTRA L.
REV. 31 (2005); An Analysis of the Financial Impact of S. 852: The Fairness In Asbestos Injury
Resolution Act of 2005, 27 CARDOZO L. REV. 991 (2005); On The Applicability of The Silica
MDL Proceeding To Asbestos Litigation, 12 CONN. INs. L.J. 35 (2006); Disparities Between
Asbestosis and Silicosis Claims Generated by Litigation Screenings and Clinical Studies, 29
Cardozo L. Rev. 513 (2007) and The Use of Litigation Screenings in Mass Torts: A Formula
For Fraud?, 61 SMU L. REv. 1221 (2008). In the first seven of these articles, I discuss: the
nature of asbestos-related disease; the history of asbestos litigation, including the rise of an
entrepreneurial model and screening enterprises; the use of mass screenings to generate mass
filings of unimpaired claims; “diagnoses” of asbestosis by a comparative handful of B Readers
and other doctors who are responding to substantial financial incentives rather than engaged in
good faith medical practice; the use of witness preparation techniques with regard to product
identification as a means of constantly renewing the supply of solvent defendants to replace and
supplement those that have declared bankruptcy; the effects of forum selection on claim values;

the impact of judicial responses to mass filings including mass consolidations and joinders on



asbestos litigation; the resort to "inventory" and other settlement strategies in response to these
aggregations; the role of contingency fees in the claiming process; ethical issues in asbestos
litigation with a specific focus on asbestos bankruptcy proceedings; an analysis of the costs that
would be incurred for resolution of personal injury asbestos claims as a result of enactment of
S.852 (the "FAIR" Act); and the applicability of Judge Janis Jack’s report in the silica MDL to

asbestos litigation and how that validates the entrepreneurial model that I have described.

2, My eighth article was published in December 2007, and is titled: Disparities
Between Asbestosis and Silicosis Claims Generated by Litigation Screenings and Clinical
Studies, 29 Cardozo L. Rev. 513 (2007). In that article, 1 review data generated in the course of
both the MDL 1553 (silica) and MDL 875 (asbestos) litigations as well as from other sources. I
conclude on the basis of this data that a few handfuls of doctors regularly selected by plaintiffs’
lawyers in asbestos litigation read 50%-90% of the X-rays generated by litigation screenings as
positive for pulmonary fibrosis and provide findings that these readings are consistent with
asbestosis. In addition, I provide the data which supports my estimate that these same doctors, as
well as a small number of others, diagnose at least 80% of those with positive X-rays as having
asbestosis within a degree of medical certainty. Among these litigation doctors, Dr. Ray Harron
stands out as having, by far, the highest number of medical reports filed in support of asbestos
claims and the highest percentages of positive X-ray readings and diagnoses of asbestosis.

a) To properly understand the significance of this data, I present the results of a review
of over 60 clinical studies of the prevalence of fibrosis among workers occupationally exposed to
asbestos.

b) I also summarize the results of six clinical studies and equivalents in which X-rays



generated by litigation screenings and read as positive for fibrosis were re-read by independent
medical experts. This comparison indicates that the litigation doctors’ error rates range from 62%
to 97.5%. Dr. Harron’s error rate was in the 80-90% range.

c) Another facet of litigation screenings that I examine in the article is the administration
of pulmonary function tests to determine the degree of lung impairment and qualify the litigant
for increased compensation. I summarize the findings in medical literature and compare that to
the outcomes of the pulmonary function tests administered in litigation screenings. Based upon
the data presented, I conclude that the substantial majority of lung function tests performed by
litigation screening companies are maladministered in order to generate false findings of lung
impairment.

d) Ialso compare the pandemic of nonmalignant asbestos-related disease claims which
were filed in the 1990-2004 period in the tort system and asbestos bankruptcy trusts with the
number of hospitalizations primarily for asbestosis in that period. The data on hospitalizations is
compelling. Inthe 15 year period, 1990-2004, during which about 475,000 new claimants each
filed claims against 25-75 defendants and asbestos bankruptcy trusts alleging asbestosis or other
nonmalignant condition caused by asbestos exposure, a study of approximately 4,500,000
randomly selected medical records of persons discharged from hospitals indicated that a total of

57 hospitalizations were primarily due to asbestosis.

3. I began research on asbestos litigation in 1991. On the basis of my expertise in the
areas of attorney ethics and lawyers' fees, 1 was hired by the Keene Corporation, an asbestos
defendant, to help devise a system to reduce defense costs by creating a software package to
standardize billing by defense counsel. This package was designed to enable Keene to compare

the relevant time units devoted by different firms to such tasks as legal research and attending



depositions and to make other relevant comparisons in order to manage its defense costs in a
meaningful way. See 13 CARDOZO L. REV. 1819, at n.72. I was also asked to offer informal

observations and analyses of ethical and legal issues raised by asbestos litigation.

4. As part of my consultancy with Keene, | was provided with access to all corporate
files, case files, and data about asbestos claiming that Keene had compiled and was able to attend
meetings with Keene's attorneys including quarterly meetings with the dozen or more outside
counsel that represented Keene in asbestos litigations around the country. Because Keene was a
member of the Center for Claims Resolution, I also had some access to information regarding

other leading asbestos defendants.

5. Based on the knowledge and expertise 1 acquired, in 1991, I was requested by the
Administrative Conference of the United States, an agency in the executive branch of the federal
government, to draft a proposed administrative alternative to asbestos litigation and to organize a
colloquy to consider and debate that proposal. As stated by the Chairman of the Administrative
Conference:

[W]e asked Professor Lester Brickman to prepare a paper proposing an
administrative claims solution for comment and criticism by the panel, and we
look forward to comments by the audience. Let me introduce Professor Brickman,
who teaches law at Cardozo Law School, Yeshiva University. He is a leading
authority in the area of attorney's fees and has written numerous articles on the
subject. Professor Brickman became interested in the subject of asbestos litigation
some years ago when he was hired as a consultant by one of the defendants in the
asbestos litigation to review contingent fee issues. He has since had the
opportunity to extensively review empirical data, case files, and other materials
on the subject. Because of his work in this area, we asked Professor Brickman to
draft a proposed administrative solution which our panelists have been invited to
criticize.



Administrative Conference of the United States, Colloquy: An Administrative Alternative To Tort
Litigation To Resolve Asbestos Claims, October 31, 1991, Transcript at 4.

To participate in the colloquy, I invited: U.S. District Court Judge Jack Weinstein; Deborah
Hensler, a senior social scientist at the Rand Institute for Civil Justice; Ronald Motley, a leading
plaintiffs' attorney; Andrew Berry, a leading defendants' attorney; Howard D. Samuel, President,
Industrial Union Department of the AFL-CIO; and Judge G. Mervin Bober, Associate Chiefl

Administrative Law Judge, U.S. Department of Labor.

6. On the basis of the expertise I had developed and the work I did for the
Administrative Conference, as well as additional research I undertook which included accessing
then unpublished data compiled by the Manville Trust and the Rand Foundation, I published two
law review articles in 1992, which are the first two articles listed in 1. The first one listed is an
analysis of asbestos litigation and has been cited by the U.S. Supreme Court, federal courts of
appeals, state courts, casebooks and scores of scholarly articles as indicated in my Curriculum

Vitae (“CV™) which I attach to this Appendix.

T In the other article generated by the colloquy, I set forth the proposed legislation
which I drafted. Under that proposal, all claims of injury due to exposure to asbestos-containing
products would be removed from the tort system and channeled to an industry-financed trust
fund to pay claims to those injured and impaired by exposure to such products. The proposal
included the establishment of an Asbestos Claims Management Board within the Office of
Workers Compensation of the U.S. Department of Labor to promulgate medical criteria for

eligibility and to create and administer a claims procedure in accordance with the provisions of



the proposed act. In preparing the proposal, I consulted other proposals for setting up an
administrative process as an alternative to the tort system. In addition, in the article, I analyzed
constitutional and policy questions raised by interposing an administrative agency for payment of

claims in place of the tort system.

8. In October 1991, T was also invited to testify before a subcommittee of the
Judiciary Committee of the House of Representatives which was holding hearings on the
asbestos litigation crisis. My prepared remarks were titled: Effects Of Asbestos Injury Litigation
On Federal And State Courts. 1 was not retained for that purpose and received no compensation

for my testimony.

9. In a 2001 law review article on aggregative litigation, the third article listed in §1
of this Appendix, I devoted approximately 30 pages to a discussion of asbestos litigation. For
this article, I conducted extensive research on asbestos claiming behavior and the resulting
impact on asbestos trusts. I examined how typical "exposure only" asbestos cases are developed
and processed; the origin of the Manville Trust, the first bankruptey trust, which was created in
the aftermath of the bankruptcy of the JohnsManville Corporation; the trust distribution
procedures ("TDP") which it adopted and which became a model for subsequent asbestos trusts;
the Trust's later attempt to develop and apply an audit program to identify and weed out claims
which lacked minimally requisite medical documentation and which reflected extraordinarily
high incidences of misdiagnoses by a handful of B Readers; and conflicts of interest created by

plaintiff lawyers' contingency fee arrangements.



10. In that same article, 1 also examined the recent trend towards aggregating
litigations, including asbestos litigation; the enormous financial incentives unleashed by such
aggregations; and the effect of those financial incentives on litigation behavior, in particular, the
coercive effect on defendants and the perverse effects on the generation of claims because of the

incentives for lawyers to recruit new claimants to replenish their "inventories" of claims.

11. In 1994, 1 was retained by the American Tort Reform Association to file an
amicus brief on its behalf in Cimino v. Pittsburgh Corning, which was then pending in the Fifth

Circuit.

12. In April, 2003, I was invited to be one of fifteen panelists to speak at a
symposium on ASBESTOS LITIGATION & TORT LAW: TRENDS, ETHICS, AND SOLUTIONS,
at the Pepperdine Law School. Among the panelists and speakers were the Hon. Alfred
Chiantelli, formerly Coordinator of Asbestos Litigation for the San Francisco Superior Court;
Professor Roger Cramton of the Cornell Law School; Professor Deborah Hensler of the Stanford
Law School, co-author of the RAND Corporation reports on asbestos litigation; Professor
Frances McGovern of the Duke University School of Law, Professor George Priest of the Yale
Law School, Victor Schwartz, of Shook, Hardy, & Bacon; the Hon. Griffin B. Bell of King &
Spalding, and formerly Attorney General of the United States; Steven Kazan of Kazan, McClain,

Edises, Abrams, Fernandez, Lyons & Farrise; and Alan Brayton of Brayton Purcell.

13. In the article that I prepared for the symposium, which was published in January

2004, T analyze asbestos litigation including an extensive empirical description and analysis of



attorney-sponsored asbestos screenings and the role that such client recruitment efforts play in
the litigation. To do so, I consulted the deposition testimony of approximately forty screening
company principals, their key employees and the B Readers and other doctors they retained
(including Dr. Ray Harron), as well as numerous other litigation documents. I address, inter alia,
the fact that attorney sponsored asbestos screenings have no medical purpose and are undertaken
for the sole purpose of generating an inventory of clients for the lawyers underwriting the
screening. [ further address the financial incentives that pervade this mass recruitment process
and how those incentives influence and are reflected in: (1) the actions of B Readers, including
Dr. Ray Harron and other doctors involved in rendering diagnoses and producing medical
evidence in support of the claimants so recruited; and (2) the administration of pulmonary
function tests by the screening enterprises to generate further support for the claims that were
generated. On the basis of the documentary evidence I consulted, I was able to reach the
conclusion that asbestos screening companies routinely failed to adhere to American Thoracic
Society standards in administering pulmonary function tests; I also discuss the consequences of
their failure to do so. (I have since obtained copies of analyses by leading medical experts of the
accuracy of pulmonary function tests administered by screening enterprises which fully
corroborate the conclusions I reached). I also consider the efforts of the Manville Trust to amend
its Trust Distribution Procedures to implement an audit procedure in response to tens of
thousands of asbestos injury claims presented with inadequate medical documentation or with
spurious documentation provided by a select few B Readers, whose diagnoses and reports,
according to most neutral medical experts and scientists, lack credibility. I also consider how
other asbestos trusts have been plagued with similar volumes of abusive claims and why attempts

to resolve the inadequacies of the bankruptcy trust distribution procedures have foundered.



14. In June 2003, I was requested by the staff of the U.S. Senate Committee on the
Judiciary to allow them to review parts of the draft article in connection with hearings that were
being planned on legislation addressing the asbestos litigation crisis. Senator Jon Kyl of Arizona
cited the forthcoming article, with approval, in the Report of the U.S. Senate Committee on the

Judiciary on S.1125.

15.  In researching both asbestos litigation and the formation of asbestos bankruptcy
trusts, I have focused on the role of financial incentives in: generating the medical data used in
asbestos claiming; determining the structure of the trusts; and the nature of administration of the
trusts and their TDPs. I have been aided in this endeavor by my previous teaching and research
on the effect of financial incentives, in particular, contingency fees, on the tort system. For most
of the past 20 years, | have been teaching a three credit seminar titled: The Legal Ethics of Legal
Fees and Its Effect On the Tort System. In that seminar, I directly address the effect of fee
structures and fee incentives on the tort system, using articles that I have authored and co-
authored and other research I have undertaken. To my knowledge, this is the only such course
offered in a law school. In addition, I published a book expounding on the impact of
contingency fee financing of tort litigation on our civil justice system. See LESTER BRICKMAN,
LAWYER BARONS: WHAT THEIR CONTINGENCY FEES REALLY COST AMERICA (Cambridge Univ.

Press, 2011).

16. In 2003, I was retained as a consultant by counsel for an insurance company to
prepare an expert report which was filed in the Western Asbestos Company bankruptcy. In re

Western Asbestos Co., et al., Debtors, Bankr. N.D. Calif., No. 02-46284 (LT). In that report, I



presented an overview of asbestos litigation, the resort to inventory settlements, an analysis of
bankruptcy trusts including extensive discussion of the Manville Trust, the lessons to be drawn
from the experiences of the Manville Trust and other asbestos bankruptcy trusts and an analysis
of the proposed plan of reorganization with a focus on the trust distribution procedures being
proposed. My qualifications as an expert on these matters were challenged by plan proponents in
the form of a Daubert motion. The bankruptcy court rejected the challenge. In re Western

Asbestos Co., et. al., Debtors, 2003 Bankr. LEXIS 1894, at *3 (Oct. 31, 2003).1

17. In May, 2004, I testified before the Committee on Judiciary of the Ohio Senate on
Ohio H.B. 292, to reform asbestos litigation, which was subsequently enacted into law. I was

paid a fee for studying the bill and preparing my testimony.

18. In July 2004, I testified before the Subcommittee on Commercial And
Administrative Law of the U. S. House of Representatives Committee on the Judiciary. I focused
my remarks on the process of administering the bankruptcies of former producers and sellers of
asbestos containing products. More specifically, 1 provided the subcommittee with an overview
of asbestos litigation and a summary of my research findings. In addition, I addressed the
formation and administration of asbestos bankruptcy trusts, the effect of the adoption of §524(g)

of the Bankruptcy Code on the development of plans of reorganization, the abuses prevalent in

" In her decision rejecting the motion, Judge Leslie Tchaikovsky stated that "I may not testify about the meaning of
any provision of the Bankruptcy Code, any other statute, or any provision in an insurance policy. Additionally, . . .
[1] may not advise the Court about the holdings of any court decisions published or unpublished, or the substance of
legislative history." Memorandum of Decision Re Miscellaneous Pre-Confirmation Motions, In re Western Asbestos
Co., et al., No. 02-46284, -85, -86 (Bankr. N.D. Calif.), October 29, 2003, at 2. I had not addressed any of these
issues in my expert report. Specifically, I was not offered as an expert on the Bankruptcy Code and did not seck to
advise the court as to the meaning of any provision in the Bankrupicy Code. I also did not seek to advise the court
on the meaning of any insurance policies. Finally, I did not address in my expert report nor did I seek to advise the
court about case holdings or legislative history.
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prepackaged bankruptcies, and an analysis of conflicts of interest that had become endemic in

asbestos bankruptcy proceedings. I received no compensation for my testimony.

19. In recent years, I have been invited to appear as a panelist or presenter at
numerous conferences and programs on asbestos litigation. I have declined most of these
invitations because of my teaching schedule and other responsibilities. In 2004, I accepted two
invitations. In one, [ was a presenting panelist at the HarrisMartin "Conference on Asbestos
Allocation: Apportionment Liability In Asbestos Litigation." My topic was “Ethical Issues in
Asbestos Litigation.” (The article on Ethical Issues in Asbestos Litigation that I list in 41 is an
outgrowth of that presentation). I also was a presenting panelist at the Mealey's National
Asbestos Conference in September 2004, and spoke on the failure of asbestos screenings to
adhere to a medical model for screening of an exposed population. In 2005, I was a panelist at a
conference on “Asbestos: Anatomy of a Mass Tort,” held at the University of Connecticut Law
School. My remarks became the basis for publication of the last of the seven articles listed in 1,
On The Applicability of the Silica MDL Proceeding to Asbestos Litigation, which was published
in the Connecticut Insurance Law Journal. In 2006, I was a panelist at the ALI-ABA Conference
on “Asbestos Litigation in the 21* Century” and spoke on Asbestos Screenings. I was also a
panelist at a Mealey’s Silica & Asbestos Claims Conference and spoke on “The Mass Screening
of Silica & Asbestos Claims: The Fallout from Judge Jack’s Decision.” Finally, in 2007, I was a
presenter at the Mealey’s Asbestos Medicine Conference and spoke on “The Ethics of

Diagnosis.”
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20. In January, 2005, I was invited by the President of the United States, George W.
Bush, to join him on stage at an event in McComb County, Michigan, to explain to a "town hall"
audience the abuses that had developed in asbestos litigation. A transcript of that event is

available at www.whitehouse.gov/news/releases/2005/01/20050107-8.html#.

21.  In 2004, I was retained by counsel for a group of banks to prepare an expert report
which was filed in the Owens Corning bankruptcy. In re Owens Corning et al., Debtors, Bankr.
D. Del. No. 003837. In that report, I presented an overview of asbestos litigation, the rise of
what I termed an entrepreneurial model of asbestos claiming, the components of which include:
mass screenings by enterprises hired by attorneys; the use of a comparative handful of B Readers
who consistently find very high rates of asbestosis even though neutral medical experts find that
only a very small fraction of the X-rays are consistent with asbestosis; the routine
maladministration of pulmonary function tests by screening enterprises in order to generate false
evidence of impairment; the use of witness preparation techniques to implant false memories;
mass filings of claims generated by the screenings; the judicial resort to aggregations in response
to the mass filings; leading to the rational but futile resort to "inventory" settlements of claims
even though there was often no evidence of actual illness or significant product exposure. I also
questioned the accuracy of projections of future numbers of asbestos claimants based upon
historical settlement patterns and discussed recent changes in the tort system which have resulted

in dramatic decreases in the number of nonmalignant asbestos claims.

22.  Once again, my qualifications to testify as an expert on the matters related above

were challenged by Plan Proponents in the form of a Daubert motion and once again, the court
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rejected the challenge. Owens Corning et al., v. Credit Suisse First Boston, et al., Order, Jan. 10,

2005, Bankr. D. Del. No. 0400-905.

23. 1 also testified in the Owens Corning proceeding before Judge John P. Fullam.
Judge Fullam's decision acknowledged a number of the issues that I raised in my expert report
and in my testimony. Owens Corning et al., v. Credit Suisse First Boston, et al., Memorandum

And Order, at "Litigation History," March 31, 2005, Bankr D. Del. No. 04-00905.

24. In June-July 2005, I provided an expert report and written declaration in lieu of
testimony in /n re J.T. Thorpe, et al., Debtors, Bankr. Cent. Dist. Calif., No. LA-02-14216-BB.
My qualifications to testify as an expert were not challenged. In that report and testimony, 1
provided an overview of asbestos litigation; the rise of the entrepreneurial model including the
use of a comparative handful of B Readers and diagnosing doctors to support meritless claims;
the substantiation of that analysis and conclusion offered by the silica MDL proceeding presided
over by U.S. District court Judge Janis Jack; an overview of asbestos bankruptcy trusts, their
failure to adopt trust distribution procedures that would enable the trusts to reject meritless
claims, and the conclusions to be drawn from that experience; and an analysis of the trust

distribution procedures being proposed in the Thorpe bankruptcy.

25. On February 2, 2005, I testified before the U.S. Senate Judiciary Committee
which was holding hearings on the Fairness in Asbestos Injury Resolution (FAIR) Act of 2005.
In my testimony, I related how some plaintiff lawyers had recycled thousands of previous claims
of asbestosis as silicosis claims even though the four doctors who testified at the hearing stated

that they had virtually never encountered someone who had both asbestosis and silicosis. 1
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included exhibits with my testimony of medical reports prepared by Dr. Ray Harron to support
my conclusions. I did not receive any compensation for my testimony. My testimony was the
subject of an article on the front page of the Business section of in the New York Times which
appeared on the morning of the hearing. See Jonathan D. Glater, Companies get Weapon in
Injury Suits, NEW YORK TIMES, February 2, 2005, at CI. My testimony also formed the basis for
an extensive analysis of the silicosis "epidemic" which appeared in Fortune Magazine in July
2005. Roger Parloff, Diagnosis For Dollars, FORTUNE, June 13, 2005, at 97. Both Mr. Parloff
and Mr. Glater observed that the real significance of the information generated through the
extensive discovery permitted by Judge Jack extended well beyond the conclusion that most of
the approximately 10,000 silicosis claims were simply unsupportable and likely fraudulent.
Rather, the significance was that it cast substantial doubt on the validity of tens of thousands of
claims of asbestosis which generated hundreds of millions of dollars in settlement payments --
claims which were recruited by the same screening enterprises and supported by medical

evidence generated by the same doctors that Judge Jack excoriated.

26.  In 2006, I provided an expert report and testimony in /n The Matter of Armstrong
World Industries, Bankr., E.D. Pa., No. 00-CV-4471. My qualifications to testify as an expert on:
the history of asbestos litigation; the development of an illegitimate entrepreneurial model for
nonmalignant asbestos claim generation including the use of litigation screenings; the improper
methods of generating medical and product exposure evidence; the effect of judicial aggregations
of claims; and the development and operation of asbestos bankruptcy trusts, were challenged in a

Daubert motion. U.S. District Court Judge Eduardo C. Robreno rejected the challenge, stating:

Dr. Brickman has been shown to be qualified as an expert in the history
of asbestos litigation, he has been studying the subject for 15 years, he has
published at least seven articles on the subject and has testified three times

14



before congressional committees on asbestos litigation and asbestos
bankruptcy and has been qualified by at least two federal judges as an
expert on the history of asbestos litigation and he has supplied a full and
complete written expert testimony in a third asbestos bankruptcy proceeding.
Therefore, I think that under Rule 702, he is qualified by virtue of skill,
education, experience to aid the Court in -- in this case.

Secondly, the opinions rendered in the report appear to be reliable. Dr.
Brickman relies on sources and data which are recently relied [on] by
experts in his field and others have relied upon. . . his opinion. So, I find
his opinion to be reliable. . . .

[P]iacing the issues in this case. . . in the historical context of asbestos
litigation and claim settlement, will provide the Court with a greater
understanding of the debtor’s future liability. A good deal of the testimony
in this case has involved a change in the lay of the land in the last few years
and how that will affect the debtor’s future liability. And . . I believe that
the testimony of Professor will be helpful to the Court and . . . that his
testimony fits well with the facts of the case. . ..”

Transcript of Hearing of May 25, 2006 (Judge Eduardo C. Robreno).

27. My ninth article was published in December 2008 and is titled The Use of Litigation
Screenings in Mass Torts: A Formula For Fraud? In this article, I discuss how mass numbers
of claims have been generated in five mass torts: asbestos, silica, silicone breast implants, fen-
phen (the diet drugs) and welding fumes. I explain that mass claim generation is done by
“litigation screenings” undertaken to sign up potential litigants by the tens of thousands. These
“litigation screenings” have no intended medical benefit. Screenings are mostly held in motels,
shopping center parking lots, local union offices and lawyers’ offices. There, an occupational
history is taken by persons with no medical training, a doctor may do a cursory physical exam,
and medical technicians administer tests, including X-rays, pulmonary function tests,
echocardiograms and blood tests. The sole purpose of screenings is to generate “medical”
evidence of the existence of an injury to be attributed to exposure to or ingestion of defendants’

products. Usually a handful of doctors (“litigation doctors” including most prominently, Dr. Ray
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Harron) have provided the vast majority of the thousands and tens of thousands of medical
reports prepared for these litigations.

By my count, approximately 1,500,000 potential litigants have been screened in these
five litigations. Litigation doctors found that approximately 1,000,000 of those screened had the
requisite condition that could qualify for compensation, such as asbestosis, silicosis, moderate
mitral or mild aortic value regurgitation or a neurological disorder. I further estimate that
lawyers have spent at least $500 million and as much as $1 billion to conduct these litigation
screenings, paying litigation doctors and screening companies well in excess of $250 million,
and obtaining contingency fees well in excess of $13 billion.

On the basis of the evidence I review in this article, I conclude that the vast majority of
the 1,000,000 claims generated were based on “diagnoses” of the type that U.S. District Court
Judge Janis Jack found, referring to the work of Dr. Harron and other litigation doctors in the
silica MDL, were “manufactured for money.”

Despite the considerable evidence I review that most of the “medical” evidence produced
by litigation screenings is at least specious, I find that there is no effective mechanism in the civil
justice system for reliably detecting or deterring this claim generation process. Indeed, I
demonstrate how the civil justice system erects significant impediments to even exposing the
specious claim generation methods used in litigation screenings. I also present evidence that the
criminal justice system has effectively conferred immunity on the litigation doctors and the
lawyers that hire them, granting them a special dispensation to advance specious claims. Finally,
I discuss various strategies that need to be adopted to counter this assault on the integrity of the

civil justice system.
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28.  In a recent litigation, a Daubert challenge was raised as to my qualifications to
testify about how the practices of a law firm and a litigation doctor it hired to read over 20,000 x-
rays were consistent with the entrepreneurial model I presented and constituted a scheme to
generate false medical evidence used to defraud the plaintiff. CSX Transp. v. Robert N. Pierce,
Jr. et al, U.S.D.C., N.D. W.Va,, civil action no. 5:05-cv-202. The challenge was dismissed as
moot. CSX Transp. v. Gilkison, et al., 2013 WL 85253 (N.D. W.Va., 1/7/2013). A jury found
the law firm principals and the litigation doctor liable for violating the RICO Act by conducting
or participating in the conduct of an enterprise’s affairs through a pattern of racketeering activity.

29, On September 9, 2011, I testified before the Subcommittee on the Constitution of
the U.S. House of Representatives Committee on The Judiciary. The focus of my testimony was:
the profitability of litigation screenings in the 1988-2000 period and its effects on claim filings in
that period; (2) the disconnect between nonmalignant claim filings with asbestos bankruptcy
trusts and in the tort system; and (3) the value of nonmalignant claims being filed with asbestos

bankruptcy trusts and the significance of the aggregate value of those filings.
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Web Page: www.lesterbrickman.com
SSRN Page: http://ssrn.com/author=40i72
EDUCATION

Carnegie Tech, B.S. in Chemistry, 1961 (4-year scholarship)
University of Florida, LL.B., 1964 (Law Review, Order of the Coif)
Yale University, LL.M., 1965 (Sterling Fellow)

PROFESSIONAL STATUS

Member of the New York Bar; U.S. Courts of Appeals for the Third and Fifth Circuits
EMPLOYMENT

Sibley, Giblin, King & Levenson: Summer, 1964

Louisiana State University Law School: Summer, 1969

Council on Legal Education: 1969-1970

University of Toledo Law School: 1965-1969, 1970-1976
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Oxford University, Visiting Fellow, Centre for Socio-Legal Studies, May-June 1997
Fordham Law School, 1999-2000 (Adjunct Faculty)

RANK
Professor of Law; Acting Dean 1580-82
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U.S. Chamber of Commerce Institute For Law Reform 2004 Research Award.
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Federalist Society (1997-1998).

Committee on Professional and Judicial Ethics of the Ass'n of the Bar of the City of NY (1994-1997).
Association of Professional Responsibility Lawyers (1991-02).

Committee on Professional Responsibility of the Ass'n of the Bar of the City of NY (1990-93).

New York State Bar Association Committee on Professional Ethics, 1985-87.

Law and Economics Institute, summer 1986.

Mayor's Committee on the Judiciary (New York City) (1981-82).

Lecturer on Professional Responsibility of Government Lawyers and Para-professionals, Legal Education
Institute of the U.S. Civil Service Commission.

Proposal Reader - U.S. Office of Education (1978-1990).
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How Fraud and Abuse in the Asbestos Compensation System Affect Victims, Jobs, The Economy and the

Legal System. Testimony before the Subcommittee on the Constitution of the House Judiciary
Committee, Sept. 9, 2011 (Statement of Lester Brickman).



Asbestos: Mixed Dust and FELA Issues, testimony on the proposed FAIR Act and the effect of mass
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May 5, 2004.
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(statement of Lester Brickman.) Cited In: 109 Yale L.J. 1496 (2000); 51 De Paul L. Rev. 319 (2001);
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€, Conferences And Other Presentations

Panelist: Federalist Society National Lawyers Convention, Panel on Attorney Fees in Class Actions,
Wash., D.C., Nov. 10, 2011.

Presenter: New York County Lawyers’ Ass’'n Joint Committee on Fee Disputes and Conciliation,
Training Session for Fee Arbitrators, N.Y., N.Y., November 9, 2010.

Debate: Columbia Law School, Oct. 12, 2010 with Professor Brian Fitzpatrick of Vanderbilt
Law School: “Do Class Action Lawyers Make Too Much Money?”
Debate: Western New England Law School, Sept. 1, 2010 with Professor Brian Fitzpatrick of
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Panelist: Institute of Advanced Legal Studies Conference on Regulating and Deregulating Lawyers,
paper: “The Collaborative Effort of Judges and Rent-Seeking Lawyers in Expanding Tort
Liability: A Modest Proposal for Reform,” London, June 3-4, 2010.

Panelist: George Washington University Law School Conference on: Aggregate Litigation:
Critical Perspectives, "Anatomy of an Aggregate Settlement: The Triumph of Temptation
Over Ethics,” Washington, D.C., March 12, 2010.

Presenter: New York County Lawyers’ Ass'n Joint Committee on Fee Disputes and Conciliation,
Training Session for Fee Arbitrators, N.Y., N.Y., December 2, 2008.

Featured Speaker: Medical Grand Rounds, Long Island Jewish Medical Center, “Physician
Involvement in Mass Tort Fraud,” Long Island, N.Y., Sept. 12, 2008.

Featured Speaker: American Tort Reform Ass’n Annual Meeting, "What Is the Significance of the
Prosecutions of Milberg Weiss and Dickie Scruggs for Civil Justice Reform Prospects?”,
Washington, D.C., Mar. 11, 2008.

Presenter: Mealey's Asbestos Medicine Conference, “The Ethics of Diagnosis,” Philadelphia, Apr.16,
2007.

Panelist: AEI-Brookings Judicial Symposium on Civil Justice Issues, “Toxic Torts and Mass
Screening,” Washington, D.C., December 7, 2006. Cited In: 85 Tex. L. Rev.
1465 at n.182 (2007).

Panelist: ALI-ABA Conference on Asbestos Litigation in the 21% Century, “Asbestos
Screenings: Dead or Just Napping,” New Orleans, LA, Nov. 30-Dec. 1, 2006.

Panelist: Mealey’s Silica & Asbestos Claims Conference, “The Mass Screening of Silica &
Asbestos Claims: The Fallout from Judge Jack’s Decision,” Philadelphia, PA, Nov.
9, 2006.

Panelist: U.S. Chamber of Commerce Inst. for Legal Reform, Annual Legal Reform Summit,
“Latest Adaptations in the Plaintiffs’ Bar Business Model,” Washington, D.C., Oct.
26, 2006.

Presenter: Federalist Society, "Mass Fraud in Mass Torts?,” Washington D.C., Oct. 12, 2006.

Panelist: American Enterprise Inst. for Public Policy Research, “"Will The FAIR Act Fix The Asbestos
Mess,” Washington, D.C., Jan.19, 2006.

Panelist: Conference on “Asbestos: Anatomy of a Mass Tort”, Univ. of Connecticut Law School,
Hartford, Ct., Nov. 3, 2005.

Speaker: Annual Meeting of Ass'n of American Physicians and Surgeons, “The Silica Story And Its
Significance,” Arlington, Va., Sept. 23, 2005.

Speaker: Rotary Club of New York, “Silicosis: Son of Asbestosis?,” New York, N.Y., August 23,
2005.

Panelist: Colloquy on Legislation To Resolve Asbestos Litigation = A Conversation with President

George Bush, McComb County, Michigan, January 7, 2005.

Featured Speaker: American Tort Reform Ass’n Annual Legislative Conference, “"A Look at Asbestos
Litigation,” New Orleans, LA., November 16, 2004,

Presenter: New York County Lawyers’ Ass’'n Joint Committee on Fee Disputes and Conciliation,
Training Session for Fee Arbitrators, N.Y., N.Y., October 20, 2004.

Discussant: American Enterprise Institute for Public Policy Research, “What Do We Know About
Contingency Fees?,” Wash. D.C., Sept. 22, 2004, Cited In: 85 Tex. L. Rev. 1465 at
n.182 (2007).

Panelist: Mealey’s National Asbestos Litigation Conference, “Ethical Issues Related to
Screening,” Philadelphia, Sept. 20-21, 2004.

Presenter: Conference On Asbestos Allocation: Apportionment Liability In Asbestos Litigation,
“Ethical Issues In Asbestos Litigation,” San Francisco, June 17-18, 2004.

Featured Speaker: Insurance Federation of New York, New York, An Update on Asbestos Litigation,
May 13, 2004.

Featured Speaker: Manhattan Inst. Center For Legal Policy, "On The Theory Class’s Theories of
Asbestos Litigation: The Disconnect Between Scholarship And Reality,” New York, Mar.
10, 2004. Cited In: 72 Def. Couns. J. 241, at 242 (2005); 40 The Advoc. (Texas) 80 at
n. 8 (2009).

Moderator:  Ass'n of Bar of City of New York, “Litigation Reform & The 9/11 Victim Compensation
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New York County Lawyers’ Ass’'n Joint Committee on Fee Disputes and Conciliation,
Training Session for Fee Arbitrators, N.Y., N.Y. May 5, 2003.

Pepperdine Law School, “Asbestos Litigation & Tort Law: Trends, Ethics, and Solutions,”
Malibu, California, Apr. 4-5, 2003.

Ass'n of the Bar of the City of New York, "Asbestos:
N.Y., Oct. 21, 2002.

U.S. Chamber Institute for Legal Reform and Manhattan Institute Center for Legal Policy,
"Magnet Courts & Class Actions: The Empirical Evidence," Washington, D.C., June 17,
2002.

What Went Wrong?," New York,

Forum of the Center for Legal Policy at the Manhattan Institute, "Asbestos
Litigation: Malignancy in the Courts?," New York, N.Y., May 2, 2002.

Univ. of Ill. Law School Conf. on "Ethics 2000 and Beyond: Reform or Professional
Responsibility as Usual?" Champaign, Ill., Apr. 5, 2002.

ABA Nat'l Conf. on Professional Responsibility, "The Ethics of Hourly Rate Billing," Miami
Beach, Fla., May 31, 2001.

Minnesota State Bar CLE 2001 Business Law Institute, "The Role of Financial Self-
Interest in the Governance and Operation of the Bar," Minneapolis, Apr. 27, 2001.
William & Mary Law School Conf. on Toxic Torts, Panel on Ethical and Settlement Issues
in Mass Tort Litigation, Williamsburg, Va., Mar. 23-24, 2001.

New York State Unified Court System, Training Session, Fee Dispute Arbitration in
Domestic Relations Cases, N.Y., Jan. 23, 2001.

ABA National Inst. on Class Actions, "Current Ethical Issues in Class Actions," New York,
Oct. 13, 2000.

ABA Commission on Evaluation of the Rules of Professional Conduct (“Ethics 2000"),
New Orleans, LA., June 2, 2000.

Hudson Inst., U.S. Chamber of Commerce, Federalist Soc'y, Conf. On Excessive Legal
Fees, “The Scope of the Problem and Responses by the Judiciary and Bar," Washington,
D.C., May 25, 2000. Cited In: 18 Geo. J. Ethics 1343, at 1356 (2005).

New York State Unified Court System, Training Session, Fee Dispute Arbitration in
Domestic Relations Cases, N.Y., May 23, 2000.

Federalist Society Nat'l| Lawyers Convention, "Class Action Ethics & Abuse," Washington,
D.C., Nov. 11, 1999.

The Federalist Society, Manhattan Inst., and U.S. Chamber Inst. for Legal Reform (joint
program), "The New Business of Government-Sponsored Litigation: State Attorneys
General & Big City Lawsuits," Washington, D.C., June 22, 1999.

NYU Federalist Society, "Tort Reform and Federalism," New York, Apr. 15, 1999.
American Tort Reform Foundation Forum, "Contingency Fee Lawyers and States'
Attorneys General: Partnerships For Private Gain or Public Good," Washington D.C.,
February 25, 1999,

Fordham University School of Law, "The Tobacco Litigation & Attorneys' Fees," New York,
Feb. 4, 1999.

Manhattan Inst., "Order in the Court: A Fresh Look at Litigation Reform in America,"
New York, Jan. 20, 1999.

American Swiss Foundation Forum, "Contingency Fees and Class Actions," New
York, Feb. 10, 1998.

Federalist Society Lawyers' Convention, "What Drives Legal Ethics?" Wash., D.C., Oct.
18, 1997. (Broadcast on C-Span).

American Legislative Exchange Council Civil Justice Task Force meeting, "Tort Reform,"
Austin, Texas, Apr. 12, 1997,

Manhattan Inst. Center for Judicial Studies luncheon forum, "Civil Justice Reform
as Consumer Protection,"” New York, Mar. 27, 1997. Cited In: 71 N.Y.S. Bar Ass'n J. 51
(Apr. 1999).

Invitation-only meeting of ABA leaders and a group of general counsels, "Seeking
Common Ground: A Dialogue Between General Counsel and the ABA," Washington,



D.C., June 26, 1996.
Featured Speaker: Forbes CEO Forum, on tort reform, Toronto, June 21, 1996.

Panelist: Ass'n of American Law Schools Professional Responsibility, "Institutional Choices in the
Regulation of Lawyers," San Antonio, Tex., Jan. 7, 1996.

Panelist: ABA Section on Business Law, "Securities Class Actions: Is Legislation Necessary?,"
Chicago, Aug. 8, 1995.

Panelist: Ass'n of Bar of the City of New York, "Proposed Contract with America Legislative
Changes," New York, June 12, 1995.

Presenter: American Bar Ass'n 21st Nat'| Conference on Professional Responsibility, plenary session

panel on Contingency Fees, San Diego, June 2, 1995.

Presenter: American Tort Reform Association Annual Meeting of Coalition Leaders, "on the effects of
contingency fees on the tort system," Chicago, Ill., Oct 4, 1994.

Featured Speaker: NYU Institute of Judicial Administration Appellate Judges Seminar luncheon, "a
proposal to reform contingency fee abuses,” N.Y., June 28, 1994.

Featured Speaker:  NYU Institute of Judicial Administration Board of Directors meeting, "a proposal to
reform contingency fee abuses," Washington, D.C., May 17, 1994,

Presenter: New York Criminal Bar Ass'n, "Legal Fees After the Court of Appeals Recent Decision
Prohibiting Non-Refundable Retainers: The Impact of Cooperman on 'Flat,' 'Minimum’
and other Non-Hourly Fee Arrangements," N.Y., Apr. 26, 1994,

Featured Speaker: National Employment Lawyers Association of New York "ethical issues relevant to
employment law," N.Y., Dec. 10, 1993.

Presenter: Cardozo Law Review Symposium on "Scientific Evidence After the Death of Frye," "The
Irrelevance of Scientific Evidence: Tort System Outcomes Are Principally Determined by
Lawyers' Rates of Return," New York, Oct. 25, 1993.

Presenter: Ass’'n of Professional Responsibility Lawyers, "Nonrefundable Retainers," New York,
August 7, 1993.

Panelist: New York State Association of Disciplinary Attorneys, “Nonrefundable Retainers,"
Brooklyn, N.Y., May 25, 1993.

Presenter: Ass’n of the Bar of the City of New York, "New Approaches in Controlling Legal Fees and
Contingency Agreements," presentation titled: A Proposal To Bring The Contingency Fee
System Into Line With Its Ethical Mandates and Policy Roots. New York, May 18, 1993.

Presenter: Practicing Law Institute, "The Attorney-Client Relationship After Kaye, Scholer,"
presentation titled: Has the Office of Thrift Supervision Changed the Relevant Ethical
Rules by its Actions in the Kaye, Scholer Matter?, Washington D.C., June 15, 1992.

Presenter: Symposium on Bankruptcy, South Carolina, Law Review, "attorney fees in bankruptcy,”
Columbia, S.C., Mar. 20, 1992,

Presenter: Institute for Continuing Legal Education of Loyola Law School, Conference on the
Longshore and Harbor Workers' Compensation Act; presented a proposal for an industry-
financed benefits pool for asbestos claimants, New Orleans, Feb. 7, 1992.

Moderator/Organizer: Colloquy on an Administrative Solution to the Asbestos Litigation Crisis,
Administrative Conference of the United States, Washington, D.C., Oct. 31, 1991 (for
which I authored the proposal that was the subject of the conference).

Testimony:  Fairness Hearing held in reorganization of Manville Settlement Trust (on attorney fees),
U.S.D.C., New York, January 2, 1991. Cited In: In re Joint E.&.S. Dists. Asbestos
Litigation (Findley v. Blinken), 129 B.R. 710, at 863-4 (E. & S.D.N.Y. 1991); 88 N.W. L.
Rev. 527 (1994).

Testimony: ABA Commission on Evaluation of Disciplinary Enforcement hearing, New Orleans, La.,
June 8, 1990.
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D. Iti ivities (Public Institutions)

(1) Administrative Conference of the United States (to organize a colloquium to evaluate a
plan for an administrative alternative to asbestos litigation, 1991); U.S. Office of Education (to evaluate



applications for clinical legal education grants, 1978-88); The Legal Education Institute of the U.S. Civil
Service Commission as a lecturer on professional responsibility of government attorneys, 1977-1980);
The National Science Foundation (to construct a research agenda for improving the delivery of legal
services to middle class consumers, 1975-78); ABA Special Committee on Specialization (1975); Law
Enforcement Assistance Administration (to add clinical programs in prosecutors offices, 1974); The Ford
Foundation (for which I prepared a year-long field report on legal paraprofessionals, 1970-71); The
North Central Association (a regional accrediting agency for which I evaluated a law school for
accreditation purposes, 1972); the Housing Committee of the Toledo Model Cities Program (1968-69).

(2) The Council on Legal Education for Professional Responsibility -- activities included
evaluation of programs, the organization of workshops on clinical legal education and related areas,
and the writing up of these workshops for the CLEPR Newsletter (1970-1980).

(3) I have consulted for a number of law schools on matters of curricular design in the
clinical area, e.g., L.5.U., Cleveland State, Temple.

(4) I have been a consultant to Lear Siegler, Volt Technical Services, NLADA, Auerbach
Associates, American Technical Assistance Corporation, and the Quincy Corporation to provide
evaluations of and technical advice and assistance to OEO Legal Services programs. In the 1968-75
period I evaluated approximately 70 programs.

(5) In 1966-67, I was Deputy Director of, and consultant to, the Student Wave Survey, a
$30,000 research project funded by the Association of American Law Schools for the purpose of (1)
ascertaining the demand for legal education through 1985, and (2) ascertaining the needs of society for
lawyers through 1985. My own efforts were directed primarily towards the "demands" aspect and
particularly the data accumulation phase, over which I had complete charge. In addition, I issued a
number of interim reports and published several newsletters.

E. PUBLICATIONS

LAWYER BARONS: WHAT THEIR CONTINGENCY FEES REALLY COST AMERICA, Cambridge Univ. Press, Feb.
2011 (584 pages). Reviewed by: Judge Dennis Jacobs, N.Y.L.1., Jan. 27, 2011 at p. 6 col. 4; Daniel
Fisher, Contingency Fees, Self-Regulation Make Lawyering Expensive For Us, FORBES.COM (Feb. 17,
2011, 2:24 PM), accessible at http://www.forbes.com/sites/danielfisher/2011/02/17/contingency-fees-
regulation-make-lawyering-expensive-for-us/; Margaret Little, Engage, vol. 12 issue 1 at 128 (June
2011), accessible at Peg Little Review in_Engage.pdf; Andrew Trask, Oct. 20, 2011 accessible at:
http://practiceview.muzeview.com/|+inks/index.php?id=3229702; Peter Schuck, Lawyers Behaving
Badly, LiTiGaTION 2011 (Supplement to The American Lawyer) Fall 2011 at 82; Richard Moorhead, 71
Cambridge L.J. 729 (Nov. 1, 2012). Cited in: JOHN T. MOONAN, JR. & RICHARD W. PAINTER, PROFESSIONAL
AND PERSONAL RESPONSIBILITIES OF THE LAWYER 93 (3™ ed. 2011); 13 Loy. 1. Pub. Int. L. 61 at 106 n.222
(2011); C. Hodges, 1. Paysner and A. Nurse, Litigation Funding: Status And Issues 114 n.302, 136
nn.343-44) (Jan. 2012); 35 Harv. J.L. & Pub, Pol'y 681 at 707 n.171 (2012); 63 S.C.L. Rev. 637 at 637
n. 17 (2012), 11 IUS Gentium 287 at 290 n. 6, 298 n. 32 (2012); 2012 Colum. Bus. L. Rev. 427 at 429
n.7,496 (2012); 37 Law & Soc. Inquiry 768 at 769 (2012); Podcast with Prof. Brickman and Prof. Peter
Schuck (Yale Law School) at http://www.fed-soc.or blications/detail -barons-what-their-
contingency-fees-really-cost-america-faculty-book-podcast; 63 South Carolina L. Rev. 637 at 639 n. 17
(2012); 64 Ala. L. Rev. 335 at 344 nn. 26-28 (2012); DEBORAH RHODE, DAVID LUBAN & SCOTT CUMMINGS,
LEGAL ETHICS at 801 n. 137 (6" ed. 2013); 91 N.C.L. Rev. 387 at 414 n. 107 (2012); TeED FRANK, CLASS
ACTIONS, ARBITRATION AND CONSUMER RIGHTS, Manhattan Inst. Legal Policy Report no. 16 Feb. 2013 at nn.
48, 91, 104 (2013); 64 Ala. L. Rev. 335 at 344 nn.26-28 (2012).

Anatomy of an Aggregate Settlement: The Triumph of Temptation Over Ethics, 79 George

Wash. L. Rev. 700-716 (2011), accessible at: http://ssrn.com/abstract=1649509. Downloads:
SSRN-284, Cited In: 79 Geo. Wash. Rev. 754 at 766-67 (2011); 79 Geo. Wash. L. Rev. 628 at

667 (2011); 80 Fordham L. Rev. 319 at 322, n.14, 325 n.35 (2011); 28 Ariz. J. Intl. & Comp. L.



569 at 577 n. 48 (2012); 87 N.Y.U.L. Rev. 960, at 993 n. 124, 998 n. 143, 1020 n. 236 (2012).

Unmasking the Powerful Force that Has Mis-Shaped the American Civil Justice System, 4
GLoBAL COMPETITION LITIGATION REVIEW no. 3, 169-173 (2010), accessible at:

http://ssrn.com/abstract=1737893. Downloads: SSRN-235.

The Use of Litigation Screenings in Mass Torts: A Formula for Fraud?, 61 SMU L. Rev, 1221-
1354 (2008), accessible at http://ssrn.com/abstract=1217620. Downloads: SSRN-617, Bepress-178.
Cited In: 7-2 MeALEY's LITIG. REP. SILICA 10 (Oct. 2008); 23-17 MEALEY'S LITIG. REP. ASB. 16 (Oct. 2008);
8-3 MEALEY’s ASBESTOS LITIG. REP. 11 (Oct. 2008); 1-9 MEALEY'S DIET DRUG REP. 11 (Oct. 2008); 28 Rev.
Litig. 501; 63 Vand. L. Rev. 107 at 163-64 nn.171-174 (2010); 73 Albany L. Rev. 521, 533 at n. 94
(2010); 51 Wm. & Mary L. Rev. 1997 at 2061 n. 280 (2010); 64 Vand. L. Rev. 61 at 63 (2011); 4 Toxic
ToRTS LITIG. GUIDE §32:1 (2011), §32:5(2011); 90 Texas L. Rev. 571 at 634 n.306 (2012); 56 St. Louis
U. L.J. 1231 at 1263 n. 207 (2012).

Disparities Between Asbestosis and Silicosis Claims Generated By Litigation Screenings
and Clinical Studies, 29 Cardozo L. Rev. 513-622 (2007), accessible at
http://ssrn.com/abstract=970993. Downloads: SSRN-765, Bepress-1461. Cited In: 37 Sw. U. L.
Rev. 691 at 697 (2008); 37 Sw. U. L. Rev. 671 at 676 (2008); 37 Sw. U. L. Rev. 575 at 587, 588,
590 (2008); 37 Sw. U. L. Rev. 479 at 482 (2008); 37 Sw. U. L. Rev. 459 at L466 (2008); 74 Brook.
L. Rev. 51 at 59 n.34 (2008); 2008 Colum. Bus. L. Rev. 841 at n.131 (2008); LINDA MULLINEX, MASS
TORT LITIGATION 914 (2d ed. 2008); 28 Rev. Litig. 501 at 518, 520 (2009); 69 Md. L. Rev. 162 at
167 nn. 52-53, 191 n, 238, 192 n. 249 (2009); 26 T.M. Cooley L. Rev. 721 at 749 (2009); 33 Am.
J. Trial Adv. 315 at 339 n.13, 340 nn.119-22 (2009); 10 Engage 35 at n.6 (2009); 73 Albany L.
Rev. 521, 530 at n.76 (2010); 64 Vand. L. Rev. 61 at 63 (2011); 27-7 Mealey’s Litig. Rep. Asb. 28
at n. 11 (2012); 8 J.L. Econ. & Pol'y 701 at 738 n. 66 (2012); 36 Am. J. Trial Advoc. 1 at 12 n. 61
(2012).

On The Applicability of the Silica MDL Proceeding To Asbestos Litigation, 12 Conn. Ins. L.J. 35-
10 (2006). Accessible at: http://papers.ssrn.com/sol3/papers.cfm?abstract id=916534.
Downloads: SSRN-638. Cited In: 12 Conn. Ins. L.J. 349 at 421, 439 (2005-2006); 2 EnvTL. INS. LIT.
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T.M. Cooley L. Rev. 721 at 722 (2009); 33 Am. J. Trial Adv. 315 at 339 n.113 (2009); 73 Albany L. Rev.
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CONFIDENTIAL

Memorandum
TO: Lester Brickman
FROM: Robinson, Bradshaw & Hinson, P.A.
DATE: April 12,2013
RE: Summary of Double Dipping and Discovery Abuse in Selected Cases Studied

by Garlock in its Bankruptcy Case

At your request, we have prepared this summary of evidence Garlock has obtained through its
bankruptcy case pertaining to discovery abuse in past cases brought by mesothelioma plaintiffs against
Garlock, including the practice of “double dipping.” Garlock’s review and study of these cases is
ongoing. This memorandum reflects Garlock’s best current understanding of the facts of these cases.
Garlock reserves the right to continue refining its understanding of these facts until the time of trial, and
will apprise you of any material changes in its understanding of the facts of these cases.

A. Plaintiffs Studied

As you are aware, Garlock in its bankruptcy case has received full discovery concerning Trust
claims, ballots, and 2019s with respect to only seventeen Designated Plaintiffs (there are many other
plaintiffs where discovery abuse and double dipping appear to have occurred, but for which Garlock did
not receive full document discovery). The document requests pertaining to these plaintiffs were made in
connection with Rule 30(b)(6) depositions of six law firms: Waters & Kraus, Simon Greenstone Panatier
& Bartlett (f/k/a Simon Eddins & Greenstone, or “Simon Eddins”™), Belluck & Fox, The David Firm,
Williams Kherkher Hart & Boundas (“Williams Kherkher”), and the Shein Law Center. The sixteen
resolved cases were included in the document requests to these law firms because

(a) Each plaintiff appeared not to have identified during discovery exposures to products

manufactured by companies for which they cast ballots or filed Trust claims (as revealed by

ballots Garlock received pursuant to subpoena in this case and by data received from its limited
subpoena to the Delaware Claims Processing Facility);

(b) Sixteen cases, with no more than five per law firm deposed, were a manageable number of

cases where documents could be obtained in the time permitted;

(c) The sixteen cases generally were among the highest settlements ever obtained from Garlock

by the targeted law firms, which themselves had above average settlement averages;

(d) The sixteen cases all came from jurisdictions where Garlock traditionally paid the most to

settle cases (Los Angeles, San Francisco, Philadelphia, New York City, and Texas); and

(e) The sixteen cases included cases important in Garlock’s litigation history, including the

largest adverse verdict ever obtained against Garlock (Treggetr), the only significant

mesothelioma verdict against Garlock after 2005 that has not yet been reversed on appeal

(Torres), and the largest pre-verdict settlement a plaintiff ever obtained from Garlock (Phillips).'

! The Bankruptcy Court granted a motion to quash the subpoena insofar as it related to Mr. Phillips, because that
case is the subject of a fraud claim Garlock has brought against the law firm and lawyers who prosecuted that case.

Robinson Bradshaw & Hinson, P.A. - Attorneys at Law =~ 01 North Tryon Street, Suite 1900 = Charlotte, NC 28246~ 704.377.2536
Charlotte = Research Triangle  Rock Hill
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To put the significance of these cases in perspective, Garlock between 2004 and 2010 resolved
only 209 cases for $250,000 or more.” The Designated Plaintiff cases include 12 of those 209 cases, with
six of the cases among the very highest settlements Garlock ever paid to resolve a mesothelioma claim
(Treggett, Massinger, Phillips, Williams, Steckler, and Taylor). Equally important, the law firms that
represented these claimants in tort litigation are among the most prominent mesothelioma plaintiff’s law
firms in the United States, and had some of the highest mesothelioma settlement averages with Garlock.
These firms include Waters & Kraus, Simon Eddins, Belluck & Fox, and the Shein Law Center, which
represented 14 of the 17 Designated Plaintiffs.

The one plaintiff with a pending claim—John Grabowski, represented by Shein Law Center—
was included because he filed a motion in Garlock’s bankruptcy case seeking relief from the automatic
stay and leave to continue pursuing his claim against Garlock in the tort system, on the ground that his
only known exposure to asbestos was from Garlock gaskets. But when Garlock independently discovered
that Mr. Grabowski had already voted in the Pittsburgh Corning bankruptcy case, with his attorney
certifying under penalty of perjury that he had exposure to a Pittsburgh Comning product, Mr. Grabowski
withdrew his motion.

The descriptions below briefly summarize fifteen of the sixteen resolved Designated Plaintiff
cases. Garlock learned in discovery that, contrary to Garlock’s belief, Williams Kherkher did not handle
the sixteenth case (the Weikel case). Because Garlock did not have the opportunity to depose the law firm
that did handle the case in the tort system, it does not intend to focus on that case at trial.

Finally, in Section C, we describe three cases where Garlock obtained an order from a court
requiring the plaintiff (over the plaintiff’s objection) to disclose Trust claims evidencing previously
undisclosed exposures before trial, then used the claim forms at trial to obtain a defense verdict.

B. Summaries of Cases
1. Robert Treggett—Waters & Kraus (Ron Eddins)—Los Angeles, California

Mr. Treggett obtained the largest verdict against Garlock in its history: $9 million compensatory
damages and $15 million punitive damages (Garlock settled for compensatory damages during the
appeal).’ In response to standard interrogatories asking Mr. Treggett to identify all his stos exposures,
he and his attorneys identified only two products frora bankrupt companies: Flexitallic ket) and
Worthington pumps.* At his deposition, Mr. Treggett identified no additional bankrupt products, claiming
(for example) that he did not remember the manufacturer of the asbestos insulation he encountered during
his time aboard the nuclear submarine USS John Marshall.®

The role of amosite insulation in causing Mr. Treggett’s mesothelioma was a major issue at trial.
Mr. Treggett generally minimized his insulation exposure. For example, at trial, Mr. Treggett claimed he
spent 70 percent of his time aboard the nuclear submarine removing gaskets and, at most, 3 percent of his
time removing insulation around the flange, most of which was in the form of chrysotile blankets, not
amosite pipe covering.® Mr. Treggett also downplayed any asbestos exposure he experienced in shipyards
(where insulation exposures were common), claiming for example that at the Mare Island Shipyard in

Garlock has obtained much of the evidence discussed in this memorandum relating to Phillips through the litigation
in that adversary proceeding, but has not yet received full document discovery in that case or had the opportunity to
take depositions relating to that case.
? See Report of Charles E. Bates, PhD (Feb. 15, 2013) at 28,
10/15/04 Trial Tr. at 6902-13 (GST-EST-0328503).
* Plaintiff’s Responses to General Order Standard Interrogatories Propounded by Defendants at 14-16, Ex. A (Feb.
6, 2004) (Waters 06307).
* Treggett Dep. Tr. 536-37 (Waters 06524).
69/15/04 Trial Tr. 751, 811-13 (Testimony of Mr. Treggett) (GST-EST-0328506); 10/6/04 Trial Tr. 5213 (Plaintiff’s
Closing Argument) (GST-EST-0328500).
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California from 1965 to 1966 he only did classroom work, did not board ships, and saw ship construction
and overhaul only from a distance.’

At trial, Garlock attempted to prove Mr. Treggett’s exgosure to bankrupt products, including
amosite insulation, through expert testimony and ship records.” But Mr. Treggett’s attorneys cross-
examined Garlock’s experts regarding their basis for this conclusion.” Then, at the charge conference, Mr.
Eddins (later a founding partner of the Simon Eddins firm) successfully opposed inclusion of any
bankrupt companies on the verdict form, including Pittsburgh Corning (responsible for the notoriously
dangerous insulation Unibestos, which was more than 60% amosite asbestos), stating, “[T]here is not a
single piece of evidence that puts Unibestos aboard the boat.”'® Ultimately, although California permits
allocation of fault to bankrupt companies for the purpose of apportioning noneconomic damages, no
bankrupt companies appeared on the jury form.

In closing argument, Mr. Eddins focused on Garlock’s inability to prove Mr. Treggett was
exposed to Unibestos and cast doubt on whether amosite insulation contributed to Mr. Treggett’s
mesothelioma: “There isn’t Unibestos [on the jury form] because they didn’t bring proof that there was
Unibestos on that ship. They couldn’t, it’s not true. . . . They thought we’ll try to prove this amosite thing
and say it’s all that amosite, and they didn’t do it, and they couldn’t do it, because it’s not true. . . .”"' The
jury assigned 40 percent of the fault for Mr. Treggett’s injury to Garlock, and no fault at all to any
amosite insulation companies."?

In fact, months before the trial and Mr. Eddins’ statements about Unibestos in closing argument,
Mr. Treggett’s attorneys at Waters & Kraus had cast a ballot for him in the Pittsburgh Corning bankruptcy
case, certifying under penalty of perjury that Mr. Treggett was exposed to Unibestos."? This ballot was
never provided to Garlock and the exposure was never disclosed. Then, starting just a couple months after
the trial, Mr. Treggett’s attorneys filed 14 Trust claims and 8 more ballots on the basis of exposures never
identified in his tort case.'* Waters & Kraus placed Mr. Treggett on 2019 statements in eleven bankruptcy
cases, beginning only two months after trial in December 2004, certifying that Mr. Treggett had been
injured by asbestos-containing products made, distributed, or sold by the debtor companies.'” In his tort

” Treggett Dep. Tr. 261-63 (ACC-EST-0035835); 9/16/04 Trial Tr. 1242-43 (Testimony of Mr. Treggett) (GST-
EST-0328507).
¥ 9/28/04 Trial Tr. 3323-24 (Testimony of Robert Sawyer, M.D.) (GST-EST-0328513).
® 9/28/04 Trial Tr. at 3379-3382, 3617-18 (GST-EST-0328513).
1910/6/04 Trial Tr. at 5177, 5184-86 (GST-EST-0328500).
"1 10/6/04 Trial Tr. at 5208-13 (GST-EST-0328500); 10/8/04 Trial Tr. at 5742-44 (GST-EST-0328503).
'210/15/04 Trial Tr. at 6907 (GST-EST-0328503).
" Treggett 2004 PCC Ballot at [Bates Number to be assigned]; Kraus Depo. Tr. 92-93. The short form citations for
ballots, Trust claims, and 2019 statements are located at page 27 infra.
" Treggett Lummus Trust Claim at Waters 02342; Treggett AC&S Trust Claim at Waters 02369; Treggett AWI
Trust Claim at Waters 02418; Treggett B&W Trust Claim at Waters 02486; Treggett Thurston Trust Claim at
Waters 02511; Treggett Combustion Trust Claim at Waters 02514; Treggett EPI Trust Claim at Waters 02539;
Treggett FB Trust Claim at Waters 02552; Treggett Keene Trust Claim at Waters 02655; Treggett OC Trust Claim
at Waters 02676; Treggett PH Trust Claim at Waters 02708; Treggett Raybestos Trust Claim at Waters 02753;
Treggett USG Trust Claim at Waters 02764, Treggett Western Trust Claim at Waters 02812; Treggett AC&S Ballot
at Waters 02226, Treggett 2009 Flintkote Ballot at Waters 02254; Treggett 2008 Flintkote Ballot [Bates Number to
be assigned]; Treggett Kaiser Ballot at Waters 02293; Treggett NARCO Ballot at Waters 02298; Treggett OC Ballot
at Waters 02247; Treggett USM Ballot at Waters 02320; Treggett WRG Ballot at Waters 02328; Treggett GAF
Ballot at Waters 02284.
15 AC&S 2019 of Waters & Kraus at Waters 10540-10542; Combustion 2019 of Waters & Kraus at Waters 10585-
10587; GAF 2019 of Waters & Kraus at Waters 02171-02173; GIT 2019 of Waters & Kraus at Waters 10732-
10734; Kaiser 2019 of Waters & Kraus at Waters 10610-10612; NARCO 2019 of Waters & Kraus at Waters 10768-
10770; Amended OC 2019 of Waters & Kraus at Waters 10878-10880; PCC 2019 of Waters & Kraus at Waters
10919-10921; Amended USM 2019 of Waters & Kraus at Waters 11096-11098; Amended USG 2019 of Waters &
Kraus at Waters 11065-11067; 2™ Amended WRG 2019 of Waters & Kraus at Waters 02220-02224.
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case, Mr. Treggett identified none of the exposures underlying those certifications under penalty of
perjury in the 2019 statements. In all, the Trust claims, ballots, and 2019 statements evidence 22
exposures not identified in discovery.

Six of the Trust claims were based upon Mr. Treggett’s work at the Mare Island shipyard, where
he claimed during the tort case he was in a classroom and never went on board a ship—including claims
against Trusts responsible for amosite insulation such as AWI, Fibreboard, Owens Corning, and Western
Asbestos (the Western claim filed only shortly after Mr. Treggett’s trial against Garlock).'® The claim
forms painted a starkly different picture of his exposure history, claiming that at Mare Island he worked in
the “shipyard repair/construction industry™ and “altered, repaired or otherwise worked with an asbestos-
containing product such that [he] was exposed on a regular basis to asbestos fibers,” and “was employed
in an industry or occupation such that [he] worked on a regular basis in close proximity to workers”
manipulating asbestos products.'” One of the claims based on Mare Island was filed just a couple months
after the trial against Garlock ended.'®

At his deposition in this bankruptcy case, Mr. Peter Kraus admitted that it is his firm’s practice to
delay filing Trust claims until after the conclusion of tort litigation in order to avoid bankrupt entities
being placed on the verdict form and allocated fault in several or proportional liability jurisdictions (such
as California, where the Treggett case was tried).'

2. Oscar Torres—Williams Kherkher—Texas

Mr. Torres obtained the only significant mesothelioma verdict against Garlock between 2006 and
its bankruptcy petition in 2010 that has not yet been reversed on appeal: 45% of a $3 million
compensatory damages verdict, or $1.35 million.”® In response to Texas standard interrogatories that he
amended seven times before trial, Mr. Torres identified no bankrupt products, including in response to the
specific Texas question about bankrupt exposures.”’ He also did not identify any Trust claims in response
to the standard Texas interrogatory asking about any Trust claim that “was or will be made,” and did not
produce any Trust claim forms in response to the standard request for production requiring production of
such claim forms, claiming the question was “not applicable” to him and that there were no Trust claims
at that time.?2 Mr. Torres throughout his case claimed that the only asbestos-containing products he
handled dzirectly were Garlock crocidolite gaskets.” He also denied knowledge of the name “Babcock &
Wilcox.”

At trial, Garlock attempted to prove that Mr. Torres’ mesothelioma was caused not by Garlock
gaskets but by insulation products, including Kaylo pipe covering manufactured by Owens Corning.® In
the absence of identification of insulation products by Mr. Torres or his attorneys, Garlock attempted to
prove that through expert testimony. Mr, Torres’ attorneys cross-examined Garlock’s experts on the basis
for their opinion that he was exposed to Kaylo and other bankrupt products. Over the objection of Mr.

' Treggett Lummus Trust Claim at Waters 02350; Treggett AWI Trust Claim at Waters 02423; Treggett
Combustion Trust Claim at Waters 2520; Treggett FB Trust Claim at Waters 02561; Treggett OC Trust Claim at
Waters 02685; Treggett Western Trust Claim at Waters 02826.
' Treggett OC Trust Claim at Waters 02685-02687.
'® Treggett Western Trust Claim at Waters 02812.
' Kraus Dep. Tr. 41:13-42:24,
%03/5/10 Trial Tr. at 8 (GST-EST-0528955).
! Plaintiffs’ Seventh Supplemental Responses to Master Interrogatories, Requests for Production and Disclosures at
9-10, 13-14,21-23 (Feb. 15, 2010) (GST-EST-0536281).
2 Id. at 13-14, 48-49,
2 2/17/10 Trial Tr. at 45 (plaintiff opening) (“The only asbestos product Oscar actually worked with himself was the
Garlock gaskets.”) (GST-EST-0526624); 3/4/10 Trial Tr. at 69-70 (“The reason why Garlock is more of a cause is
because the only product that Oscar used hands-on was Garlock . . .””) (GST-EST-0528804).
* Torres Dep. Tr. 91:5-7 (GST-EST-0450175).
* See, e.g., 3/4/10 Trial Tr. at 105, 109, 113, 120, 128 (closing argument) (GST-EST-0528804).
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Torres’ attorneys, the court permitted Owens Corning and Johns-Manville to be placed on the verdict
form.? Then, in closing arguments, Mr. Torres’ attorneys vigorously denied he was exposed to Owens
Corning insulation.”” The jury assigned no fault to Owens Corning or Johns-Manville.”*

In fact, the day before Mr. Torres’ deposition where he denied knowledge of “Babcock &
Wilcox,” Mr. Torres filed a claim against the Babcock & Wilcox Trust, which was eventually paid.?® This
claim was never disclosed to Garlock, in violation of Texas discovery rules.*® Mr. Torres’ trial attorney, at
his deposition in this bankruptcy case, claimed he did not know about the Babcock & Wilcox claim
during the tort case, but he admitted that the attorney who filed the claim reported directly to him.?' Also,
after the trial concluded, Mr. Torres filed a claim with the Owens Corning Trust despite his attorney’s
representation during trial that he was not exposed to Owens Corning products and despite his attorney’s
cross-examination of Garlock’s experts in an attempt to show they could not prove Mr. Torres was
exposed to Owens Corning Kaylo (this claim too was eventually paid).*

Most surprising of all, in both the Babcock & Wilcox Trust claim and the Owens Corning Trust
claim, Mr. Torres represented that he “handled raw asbestos fibers on a regular basis” and “fabricated
asbestos-containing products such that [he] in the fabrication process was exposed on a regular basis to
raw asbestos fibers.” No handling of raw asbestos was disclosed in the tort case.* To the contrary, Mr.
Torres and his attorneys claimed repeatedly that the only asbestos products Mr. Torres ever handled were
Garlock crocidolite gaskets, a finished product that did not involve “raw asbestos fibers.”

3. Peter Homa—Belluck & Fox, David Firm—New York, New York

Garlock settled Mr. Homa’s mesothelioma claim for $250,000—along with a large group of other
cases—after 18 days of trial in New York City that pitted Mr. Homa against Garlock as sole remaining
defendant. In response to standard NYC interrogatories asking Mr. Homa to identify all sources of
exposure, including his exposure to the products of bankrupt companies, he and his attorneys identified
no bankrupt companies.® In his deposition, Mr. Homa identified Babcock & Wilcox (a bankrupt boiler
manufacturer) and Flexitallic (a bankrupt gasket manufacturer), but he identified no other bankrupt
companies, despite being specifically asked about over a dozen such manufacturers.’® New York City
requires exigent mesothelioma plaintiffs such as Mr. Homa to file all Trust claims they intend to file at

263/3/10 Trial Tr. at 253-54 (GST-EST-0528544); 3/4/10 Trial Tr. at 21-22 (GST-EST-0528804).
27 3/4/10 Trial Tr. at 56, 58 (GST-EST-0528804).
% 3/5/10 Trial Tr. at 8 (GST-EST-0528955).
* Torres B&W Trust Claim at WK0001-0009.
*® Chandler Depo. Tr. 52:9-53:1.
31 Id
*2 Torres OC Trust Claim at WK0086-0095.
33 Torres B&W Trust Claim at WK0006; Torres OC Trust Claim at WK0092.
* When confronted with these statements in the Trust claims, Mr. Torres’ attorney claimed that the “raw asbestos
fibers” referred to asbestos from Garlock’s gaskets—a finished product. Chandler Depo Tr. 63:3-64:2.
33 Plaintiffs’ Response to Defendants’ Fourth Amended Interrogatories and Request for Production of Documents at
10, 11, Chart A (May 29, 2008) (GST-EST-0513831).
3 6/17/08 Homa Depo. Tr. 57-58 (Babcock & Wilcox) (GST-EST-0165407); 6/18/08 Homa Depo. Tr. 260, 288-89
(disclaiming knowledge of Eagle Picher, Johns-Manville, Keene, Owens Corning, Philip Carey, Pittsburgh Corning,
Raybestos, Raymark, USG, National Gypsum, Combustion Engineering) (B&F0000642); 10/2/08 Homa Depo. Tr.
50-51 (Flexitallic) (GST-EST-0165406); 5/7/09 Trial Tr. 961-63, 969-70 (read into evidence Homa deposition
disclaiming knowledge of Eagle Picher, Johns-Manville, Keene, Owens Corning, Philip Carey, Pittsburgh Corning,
Raybestos, Raymark, USG, National Gypsum, Combustion Engineering) (GST-EST-0178744).

5



CONFIDENTIAL

least 90 days before trial, and disclose the Trust claim forms.”” Mr. Homa and his attorneys disclosed no
Trust claims that they had filed or intended to file before trial or the eventual settlement.”

At trial, Garlock attempted to prove Mr. Homa’s exposure to insulation and other dangerous
amphibole products manufactured by companies such as Pittsburgh Coming, Johns-Manville, Eagle
Picher, and Keene through expert testimony and ship records showing product specifications for the ships
where Mr. Homa worked.*® But Mr. Homa’s attorneys crossed Garlock’s experts and attempted to cast
doubt on this use of ship records, calling into question whether the products reflected in the documents
were on the ship when Mr. Homa was there.*’

Mr. Homa eventually filed 22 Trust claims, three ballots and five 2019 statements never disclosed
to Garlock, with a total of 26 unidentified exposures (from 20 of the Trust claims, 3 of the ballots and 3 of
the 2019 statements).*’ Many of the Trust claims relied on exposures to specific insulation products never
disclosed in discovery, such as GAF #115 Insulating Cement, Kaiser Hard Top Insulating Cement, and
Pilsulate Insulating Cement #101

The David Law Firm, which filed Mr. Homa’s Trust claims, testified that shortly after he retained
the firm, it interviewed Mr. Homa and identified Trust claims he had and that they intended to file and
could have filed for Mr. Homa long before his trial in compliance with the New York rule requiring filing
and disclosure of such claims.”’ But instead, Belluck & Fox (according to the David Firm) instructed the
David Firm not to file Trust claims before Mr. Homa’s case was concluded, in violation of the New York
requirement.** This testimony from the David Firm contradicted the Belluck firm’s testimony that they
had no input into the timing of Trust claims for Mr. Homa.*

At least eight of the Trust claims were filed the day after Garlock settled the case at trial—
according to the David Firm, they filed the claims as soon as Belluck & Fox told them the case had been
resolved.* At least one of the Trust claims (with the Manville Trust) was filed months before trial and

37 See Decision and Order, In re New York City Asbestos Litig., No. 40000/88 (N.Y. Sup. Ct. Nov. 15, 2012)
(Heitler, J.) (citing, explaining, and refusing to vacate section XV(E)(2)(/) of the NYCAL CMO, which the court
noted has been in the CMO since 2003).
** Belluck Depo. Tr. at 151:7-152:8, 152:20-153:7.
39 4/27/09 Trial Tr. 90, 100 (GST-EST-0178738); 5/6/09 Trial Tr. 740 et seq. (GST-EST-0178743); 5/13/09 Trial
Tr. 1381 (direct by Garlock) (GST-EST-0178747).
40 5/4/09 Trial Tr. 628-29 (GST-EST-0178742); 5/13/09 Trial Tr, 1398-99, 1409, 1452, 1454 (GST-EST-0178747).
! Homa AWI Trust Claim at David 00354; Homa B&W Trust Claim at David 00368; Homa Celotex Trust Claim at
David 00532; Homa Combustion Trust Claim at David 00408; Homa EPI Trust Claim at David 00553; Homa FM
Trust Claim at David 00592; Homa FB Trust Claim at David 00573; Homa GAF Trust Claim at David 00804;
Homa HKP Trust Claim at David 01064; Homa HAL Trust Claim at David 00927; Homa HW Trust Claim at David
01083; Homa Kaiser Trust Claim at David 01211; Homa Keene Trust Claim at David 01334; Homa Manville Trust
Claim at David 01205; Homa NGC Trust Claim at David 01337; Homa OC Trust Claim at David 01456; Homa
Pacor Trust Claim at David 01480; Homa Plibrico Trust Claim at David 01586; Homa Raybestos Trust Claim at
David 01709; Homa Shook & Fletcher Trust Claim at David 01716; Homa UNR Trust Claim at David 01722; Homa
USG Trust Claim at David 01725; Homa 2009 ASARCO Ballot at [Bates Number to be assigned]; Homa 2008
Flintkote Ballot at [Bates Number to be assigned]; Homa 2009 PCC Ballot at [Bates Number to be assigned];
Amended Flintkote 2019 of David at David 00040-00041; Amended GIT 2019 of David at David 00043-00044;
Amended NARCO 2019 of David at David 00046-00047; Amended PCC 2019 of David at David 00049-00050;
Amended WRG 2019 of David at David 00037-00038.
“2 Homa GAF Trust Claim at David 00809-00810; Homa Kaiser Trust Claim at David 01217-01218; Homa Plibrico
Trust Claim at David 01592-01593.
* Cooper Depo. Tr. 72:11-18, 73:15-22.
“Id. at 75:1-17.
* Belluck Depo. Tr. 187:4-189:1.
6 Homa AWI Trust Claim at David 00354; Homa B&W Trust Claim at 00368; Homa Celotex Trust Claim at David
00532; Homa FB Trust Claim at David 00573; Homa HAL Trust Claim at David 00927; Homa Keene Trust Claim
at David 01211; Homa OC Trust Claim at David 01456, Homa USG Trust Claim at David 01725; Cooper Depo. Tr.
75:1-17;
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never disclosed, also in clear violation of NYC discovery rules, as was a ballot in the Flintkote case.”
Finally, twelve of the Trust claims were based on asbestos exposure at seven sites where Mr. Homa had
testified he was never exposed to asbestos at all, including a site where he alleged, in his tort case against
Garlock, that he only drove a truck, as well as a site where he alleged, in his tort case against Garlock,
that he only worked as a police officer.**

4, Bernard Massinger—Shein Law Center—Philadelphia, Pennsylvania

Garlock settled Mr. Massinger’s mesothelioma claim for $700,000 after ten days of trial in
Philadelphia, along with a group of other claims brought by Shein Law Center. Mr. Massinger was young
(in his 50s), and thus had a compelling damages case.*” During discovery, Mr. Massinger claimed his
mesothelioma was caused by asbestos brought home on his father’s clothes, including asbestos from
Garlock gaskets.>® At his deposition, he denied he was ever directly exposed to asbestos, including during
his Air Force service from 1978 to 1980 at the Air Force bases in Lackland, Texas, and Dover, Delaware.
He claimed that the Air Force “for the time I was in there was very proactive as far as asbestos abatement
and things like that.”"

In fact, in May 2009, months before trial began, and before another deposition of Mr. Massinger
taken in the case,” Mr. Massinger signed an affidavit in support of Trust claims, attesting to “personal
knowledge” that he “was exposed to asbestos containing products” at the Lackland, Texas, Shepherd,
Texas, and Dover, Delaware bases.*® He attested that at those bases he “worked with and in the vicinity
[of] other tradesmen who used asbestos containing products during my job of maintaining and testing the
backup power equipment. Use of those products created dust which I inhaled.”* This direct exposure,
which completely changed the nature of Mr. Massinger’s exposure to asbestos, was never disclosed to
Garlock and was contradicted by Mr. Massinger at his deposition.

The firm that referred the case to Shein Law Center—Early Lucarelli—filed Mr. Massinger’s
Trust claims.” Mr. Shein testified that he had an understanding with the Early firm that they would not
file Trust claims before Mr. Massinger’s trial was concluded.* Shein testified that his firm has a practice
of delaying Trust claims until after trial in order to prevent Trusts from being added to the verdict form.”’
But contrary to the understanding with Mr. Shein, the Early firm filed two Trust claims, with the

" Homa Manville Trust Claim at David 01205; Homa 2008 Flintkote Ballot at [Bates Number to be assigned).
“® See Plaintiffs’ Response to Defendants’ Fourth Amended Interrogatories and Request for Production of
Documents at 10, 11, Chart A (May 29, 2008) (listing sites where exposure alleged in tort case) (GST-EST-
0513831); 6/17/08 Homa Depo. Tr. 74-76 (no asbestos exposure at Newport Naval Hospital), 86 (no asbestos
exposure at Naval Technical Training Center in Jacksonville, FL), 88-93 (no exposure on USS Pensacola, USS
Albany, Norfolk Naval Sea Systems Command, Norfolk Naval Shipyard (1979-85), USS Raleigh) (GST-EST-
0165407); Belluck Depo. Tr. 246-55; Homa AWI Trust Claim at David 00362-00364; Homa B&W Trust Claim at
00371-00396; Homa Combustion Trust Claim at David 00419-00422; Homa FB Trust Claim at David 00587-00589;
Homa GAF Trust Claim at David 00809-00810; Homa HAL Trust Claim at David 00943-00950; Homa Keene Trust
Claim at David 01335; Homa OC Trust Claim at David 01466-01474; Homa Plibrico Trust Claim at David 01592-
01593; Homa Raybestos Trust Claim at David 01713-01715; Homa Shook & Fletcher Trust Claim at David 01720.
9 Shein Depo. Tr. 133:23-134:16.
50 Id.
31 7/2/08 Massinger Depo. (de bene esse) Tr. 13-16, 26-27 (GST-EST-0543740); 7/2/08 Massinger Depo.
(discovery) Tr. 23-27 (GST-EST-0543738).
*2 See 6/5/09 Massinger Depo. (GST-EST-0543739).
33 Affidavit of Bernard F. Massinger (May 28, 2009), at Shein 01357 (Shook & Fletcher Trust Claim); Affidavit of
Eemard F. Massinger (May 28, 2009), at Shein 007887 (Fibreboard Trust Claim).

Id.
%% Shein Depo. Tr. 34.
% Id. at 137:2-9.
*7 Id. at 43:20-44:23.
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Fibreboard and USG Trusts—the Fibreboard claim supported by the affidavit attesting to Air Force
exposure—before the trial against Garlock.”® Later the Early firm withdrew those claims—the claim with
the USG Trust after the Trust had already approved and agreed to pay Mr. Massinger’s claim.” The
exposures evidenced by the USG and Fibreboard Trust claims were never disclosed to Garlock in the tort
litigation, in violation of Philadelphia discovery rules.

Overall, Mr. Massinger’s attorneys filed seven Trust claims and four ballots based on exposures
not identified to Garlock during discovery, for a total of 11 unidentified exposures, including refiling the
Fibreboard and USG Trust claims withdrawn during the tort litigation.’ Overall, six Trust claims and
ballots based on exposures not identified in tort discovery were filed before Garlock settled the case.

5. John Phillips—Williams Kherkher—Texas

Mr. Phillips was represented by the same law firm that represented Mr. Torres, and he obtained
the largest pre-verdict settlement from Garlock in its history: $2.5 million. He claimed that his only
exposure to asbestos occurred as a young man during three summers working as a gasket cutter, where he
only cut Garlock crocidolite gaskets as well as Johns-Manville gaskets.®’ He and his attorney disclosed no
other exposures to asbestos during his tort case, including no other exposures to bankrupt products, and
they claimed that the standard Texas interrogatory regarding Trust claims “made or anticipated to be
made” was “Not applicable.”*

Before Garlock settled the case, however, Mr. Phillips’ attorneys filed a ballot for him in the
ASARCO bankruptcy, indicating, among other things, that he had exposure for which Capco, an asbestos
cement pipe manufacturer, was responsible.” In addition, after Garlock settled, Mr. Phillips and his
attorneys asserted 14 Trust claims for which exposures were never identified (in addition to a Manville
claim).** In four of those claims, Mr. Phillips requested Individual Review, an indication that his attorneys
believed he had a particularly strong claim.® Exposure to any of these products was not consistent in any
way with the exposure story Mr. Phillips told Garlock in the tort system.

6. Vincent Golini—Shein Law Center—Philadelphia, Pennsylvania

Garlock settled Mr. Golini’s mesothelioma claim for $250,000 in 2010, at the same time as the
Massinger settlement. In response to standard interrogatories requiring him to identify all products to

%% See Data concerning Mr. Massinger received from Delaware Claims Processing Facility, LLC pursuant to Court-
ordered subpoena.
% See id.
 Massinger EPI Trust Claim at Shein 00673; Massinger FB Trust Claim at Shein 00770; Massinger HAL Trust
Claim at Shein 00602; Massinger OC Trust Claim at Shein 01089; Massinger Raybestos Trust Claim at Shein
01338; Massinger Shook & Fletcher Trust Claim at Shein 01351; Massinger USG Trust Claim at Shein 01417;
Massinger 2009 ASARCO Ballot at [Bates Number to be assigned]; Massinger 2009 PCC Ballot at [Bates Number
to be assigned]; Massinger 2006 Quigley Ballot at [Bates Number to be assigned]; Massinger WRG Ballot at [Bates
Number to be assigned].
®! Plaintiffs’ Thirteenth Supplemental Responses to Master Interrogatories, Requests for Production and Requests
for Disclosure at 11-12 (Feb. 19, 2009) (GST-EST-0511242).
62 See, e.g., id. at 14, 21-24, 48-49.
% Phillips 2008 ASARCO Ballot at [Bates Number to be assigned]; Phillips 2009 ASARCO Ballot at [Bates
Number to be assigned].
8 See Affidavit of Charles D. Finley, Garlock Sealing Technologies LLC et al. v. Chandler et al. (In re Garlock
Sealing Technologies LLC, et al.), No. 12-03137 (Bankr. W.D.N.C. Dec. 5, 2012) (Docket No. 42), Ex. E.
(containing claim forms against ARTRA, Armstrong World Industries, Babcock & Wilcox, Combustion
Engineering, Congoleum, Fibreboard, Halliburton, Kaiser Aluminum, Keene, Owens Corning, Plibrico, US
Minerals, USG, and ASARCO Trusts).
5 See id. (Halliburton, Kaiser Aluminum, Plibrico, USG claims).
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which he was exposed, Mr. Golini and his attorneys identified no bankrupt companies.®® At Mr. Golini’s
deposition, his attorney asked him about the condition of the pipe covering on ships where he worked,
and he testified that “The condition on ships was always wonderful. There was a cast and everything was
painted.” When asked “Did you ever observe these miles of pipe covering to be dusty or flaky?” he
testified “No.”® The only bankrupt company he remembered at his deposition was Johns-Manville, but in
response to his attorney’s question about whether he associated that name with any particular product, he
said “no.”® Under questioning by defendants’ lawyers, Mr. Golini testified he either never saw or never
encountered at the shipyard where he worked products manufactured by Owens Corning (Kaylo),

F ibrebq]%rd, Armstrong, and Eagle Picher.” He also testified that he had never heard of Worthington
pumps.

In fact, before filing suit against Garlock—and months before his deposition—Mr. Golini had
already signed fourteen sworn statements attesting “subject to the penalties of perjury” that during his
employment he “frequently and regularly worked in close proximity™ to workers manipulating various
asbestos-containing products for which bankrupts are responsible, which created asbestos dust that he
breathed.” Five of the sworn statements attested to frequent, regular, and proximate exposure to particular
products manufactured by Fibreboard (Pabco pipe covering), Armstrong (pipe covering), Owens Corning
(Kaylo pipe covering), Eagle Picher (Super 66 and One-Cote cement), and Worthington (pumps),
contradicting Mr. Golini’s later deposition testimony that he lacked any knowledge about those
products.”” And despite Mr. Golini’s testimony about the “wonderful” condition of the pipecovering he
saw on ships, several of the products to which Mr. Golini was regularly, frequently, and proximately
exposed were pipe covering, including Pabco, Kaylo, and Philip Carey pipe covering.” The sworn
statements attested to his exposure to other friable products as well, including cement and block.

% Plaintiffs’ Answers to Asbestos Claims Facility Defendants’ General Interrogatories—Sets I and II, at 3 (July 29,
2009) (requiring Mr. Golini to, among other things, “List, by type, brand and/or trade name, and manufacturer,
every asbestos-containing product to which you believe you were exposed.”) (GST-EST-0517885).
57 8/12/09 Golini Depo. Tr. at 148-49 (GST-EST-0135286); see also 8/12/09 Golini Depo. Tr. at 386-87 (GST-EST-
0543744).
5% 8/12/09 Golini Depo. Tr. at 148-49 (GST-EST-0135286).
5% 8/10/09 Golini Depo. Tr. at 32-35 (GST-EST-0135315).
70 8/11/09 Golini Depo. Tr. at 249 (GST-EST-0135185).
' Affidavit of Vincent Golini (May 19, 2009), at Shein 01887 (ARTRA Triple Duty Joint Compound); Swom
Statement of Vincent Golini (May 16, 2009), at Shein 01901 (AW1 Asbestos-Containing Products); Sworn
Statement of Vincent Golini (May 16, 2009), at Shein 01923 (B&W Boilers); Swom Statement of Vincent Golini
(May 16, 2009), at Shein 01936 (Philip Carey Pipecovering (Celotex)); Affidavit of Vincent Golini (May 19, 2009),
at Shein 01955 (Combustion Asbestos Products); Sworn Statement of Vincent Golini (May 16, 2009), at Shein
01981 (Worthington Pumps (I1AL)); Sworn Statement of Vincent Golini (May 16, 2009), at Shein 01986 (EPI
Super 66 and One-Cote Asbestos Cement); Swom Statement of Vincent Golini (May 16, 2009), at Shein 02088
(Kaiser Asbestos Refractories Products); Sworn Statement of Vincent Golini (May 16, 2009), at Shein 02091 (NGC
Asbestos Joint Compound and Plaster); Sworn Statement of Vincent Golini (May 16, 2009), at Shein 02120 (Pabco
Asbestos Pipecovering (FB)); Sworn Statement of Vincent Golini (May 16, 2009), at Shein 02149 (Kaylo
Pipecovering (OC)); Swom Statement of Vincent Golini (May 16, 2009), at Shein 02203 (Plibrico Asbestos
Refractories); Sworn Statement of Vincent Golini (May 16, 2009), at Shein 02231 (Harbison Walker Asbestos
Refractories); Sworn Statement of Vincent Golini (May 16, 2009), at Shein 02259 (USG Asbestos Joint
Compound).
72 Sworn Statement of Vincent Golini (May 16, 2009), at Shein 01901 (AWI Asbestos-Containing Products); Sworn
Statement of Vincent Golini (May 16, 2009), at Shein 01981 (Worthington Pumps (HAL)); Swom Statement of
Vincent Golini (May 16, 2009), at Shein 01986 (EPI Super 66 and One-Cote Asbestos Cement); Sworn Statement of
Vincent Golini (May 16, 2009), at Shein 02120 (Pabco Asbestos Pipecovering (FB)); Sworn Statement of Vincent
Golini (May 16, 2009), at Shein 02149 (Kaylo Pipecovering (OC)).
™ Sworn Statement of Vincent Golini (May 16, 2009), at Shein 02120 (Pabco Asbestos Pipecovering (FB)); Sworn
Statement of Vincent Golini (May 16, 2009), at Shein 02149 (Kaylo Pipecovering (OC)); Sworn Statement of
Vincent Golini (May 16, 2009), at Shein 01936 (Philip Carey Pipecovering (Celotex)).
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Mr. Shein testified that he would not have expected these sworn statements to have been shared
with the attorney who prepared Mr. Golini for deposition, presented him, and questioned him about his
exposures there, because “our goal is to maximize a client’s recovery . . . and in order to do that, what we
focus on for the deposition is the viable, non-bankrupt companies. That’s our job, okay. Our goal is to do
our job on behalf of our clients, okay, not to do the defendants’ job for them.”’* After identifying no
exposures to bankrupt products during discovery, Mr. Golini’s attorneys eventually filed 20 Trust claims
and four ballots on his behalf, for a total of 24 unidentified exposures.”

7. Charles White—Simon Eddins—Texas

Garlock settled Mr. White’s mesothelioma claim for $250,000 in 2006, one month before trial
was set to begin and after extensive discovery. In response to Texas standard interrogatories requiring Mr.
White to list all products to which he was exposed, including products manufactured by bankrupts, Mr.
White and his attorneys identified no bankrupts represented by 524(g) Trusts.”® At his deposition, Mr.
White identified only one product for which a 524(g) Trust was responsible (Worthington pumps).”” Mr.
White testified that he spent his time at the shipyard in a machine shop where he was brought equipment
from which he removed gaskets,”® and testified he never went aboard ships or saw asbestos insulation
being installed or removed.” He also testified that he was not exposed to asbestos during his year of
Coast Guard service.*

After Garlock settled the case, the Early firm, which referred the case to Simon Eddins, filed 22
Trust claims, and a third law firm filed two additional Trust claims. None of the exposures underlying 22
of the 24 claims had been identified in discovery.®" Four of the claims with unidentified exposures were

7 Shein Depo. Tr. 64:11-65:16.
® Golini AWI Trust Claim at Shein 01888; Golini ARTRA Trust Claim at Shein 00036; Golini B&W Trust Claim at
Shein 01902; Golini Celotex Trust Claim at Shein 00104; Golini Combustion Trust Claim at Shein 00162; Golini
EPI Trust Claim at Shein 00668; Golini FM (Flex) Trust Claim at Shein 00702; Golini FM (T&N) Trust Claim at
Shein 00736; Golini FB Trust Claim at Shein 01135; Golini HKP Trust Claim at Shein 01037; Golini HAL Trust
Claim at Shein 00628; Golini HW Trust Claim at Shein 02206; Golini Kaiser Trust Claim at Shein 01060; Golini
Manville Trust Claim at Shein 01084; Golini NGC Trust Claim at Shein 01086; Golini OC Trust Claim at Shein
01164; Golini Pacor Trust Claim at Shein 01195; Golini Plibrico Trust Claim at Shein 01314; Golini Raybestos
Trust Claim at Shein 01347; Golini USG Trust Claim at Shein 01437; Golini Hercules Ballot at [Bates Number to be
assigned]; Golini 2009 PCC Ballot at [Bates Number to be assigned]; Golini 2012 Quigley Ballot at [Bates Number
to be assigned); Golini WRG Ballot at [Bates Number to be assigned].
76 Plaintiff’s Answers to Master Discovery Requests to All Defendants in All Asbestos-Related Personal Injury and
Death Cases Filed in Harris County and Responses to All Defendants’ Rule 194 Requests for Disclosure at 5-7, 8-9,
14-16 (July 31, 2006) (GST-EST-0521405).
7 See, e.g., 8/11/06 White Depo. Tr. at 29:3-21 (GST-EST-0180601).
8 Id. at 24:23-25:12, 26:1-11.
" Id at 112:7-113:6.
8 1d. at 168:3-7.
81 White Lummus Trust Claim at Simon 27429; White ARTRA Trust Claim at Simon 27445; White AWI Trust
Claim at Simon 27481; White B&W Trust Claim at Simon 27493; White Thurston Trust Claim at Simon 28037,
White Celotex Trust Claim at Simon 27957; White Bartells Trust Claim at Simon 27969; White EPI Trust Claim at
Simon 27979; White Lummus Trust Claim at Simon 27545; White FB Trust Claim at Simon 27523; White GAF
Trust Claim at Simon 27561; White HKP Trust Claim at Simon 27580; White Thorpe Trust Claim at Simon 27728;
White Keene Trust Claim at Simon 27995; White Manville Trust Claim at Simon 27993; White NGC Trust Claim at
Simon 27999; White OC Trust Claim at Simon 28013; White PH Trust Claim at Simon 27594; White Raybestos
Trust Claim at Simon 27953; White THAN Trust Claim at Simon 27610; White USG Trust Claim at Simon 27628;
White Western Trust Claim at Simon 27829.
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supported by sworn statements from Mr. White attesting to his personal knowledge of exposures to
specific asbestos-containing products manufactured by bankrupts, which created dust that he inhaled.®

Some of the claims were based on sworn statements from Mr. White attesting to his extensive
asbestos exposure in the Coast Guard, directly contradicting his deposition testimony that he was not
exposed to asbestos while in the Coast Guard. In the affidavit supporting the Trust claims, he swore, “As
a Fire Control/Radar Officer aboard these ships, I was exposed to asbestos containing materials such as,
but not limited to, fireproofing, boilers, pipecovering, block, cement, gaskets, insulation and refractory,
while working with and in the vicinity of insulators, repairmen and other tradesmen.”®

Most remarkable of all were two claims supported by declarations from Mr. White’s wife after
his death. Directly contradicting Mr. White’s testimony that he never worked on ships at the shipyard, she
attested under penalty of perjury that he had worked for extended periods of time on two ships (the USS
Mountrail and USS Sea Lion).** On the Mountrail, according to his wife’s personal knowledge “from
extensive discussions with my husband about his work,” he “observed shipboard activities with and
around insulation materials, including but not limited to pipe insulation” and was with and around
tradesmen who were “installing and tearing out asbestos-containing products, including but not limited to
pipe insulation.”® His wife attested that when Mr. White was diagnosed, he “indicated to me that he
believed that his exposure to pipe insulation while on the USS Mountrail APA-213 while it was at the
Norfolk Naval Shipyard in Norfolk, VA was contributory to his Mesothelioma.”® She also attested that
on the Sea Lion, Mr. White worked near boilers during “mixing, installation and chipping of refractory
products, scraping of gaskets and handling and cleaning of other asbestos-containing boiler materials,”
and was also frequently around boilermakers who “always had dirty and dusty work clothes.”®” Here too
she indicated that “I believe Decedent Charles C. White’s exposure to asbestos while working on the USS
Sea Lion at Norfolk Naval Shipyard in the boiler room was contributory to his Mesothelioma.”*® None of
these exposures were disclosed to Garlock in his tort case.

8. Howard Ornstein—Simon Eddins—Los Angeles, California

Garlock settled Mr. Ornstein’s mesothelioma claim for $400,000 in 2008 according to Garlock’s
database. Mr. Ornstein alleged he was exposed to Garlock gaskets while working as an electrician aboard
Navy ships, where he mostly performed maintenance work. In response to standard discovery requiring
Mr. Ornstein to disclose all his exposures to asbestos, Mr. Ornstein and his attorneys disclosed no
exposures to products manufactured by bankrupt entities.*” At his deposition, Mr. Ornstein claimed he
never saw anyone installing or removing pipe insulation during the overhaul of the USS Estes” and that

%2 Affidavit of Charles C. White (Sept. 25, 2007), at Simon 27492 (AWI); Affidavit of Charles C. White (Sept. 25,
2007), at Simon 27639 (USG); Affidavit of Charles C. White (Sept. 25, 2007), at Simon 28012 (NGC); Affidavit of
Charles White (Oct. 27, 2008), at Simon 27627 (THAN).
83 Affidavit of Charles C. White (Aug., 12, 2008), at Simon 27505 (B&W); Affidavit of Charles C. White (Aug., 12,
2008), at Simon 27977 (Bartells).
# Declaration of Barbara Lorton (Apr. 1, 2010), at Simon 27923 (Western); Declaration of Barbara Lorton (June 18,
2009), at Simon 27822 (Thorpe).
i: Declaration of Barbara Lorton (Apr. 1, 2010), at Simon 27923 (Western).

Id.
z; Declaration of Barbara Lorton (June 18, 2009), at Simon 27822 (Thorpe).

Id.
¥ Plaintiffs’ Responses to General Order Standard Interrogatories Propounded by Defendants at 10-13, Ex. A (May
23, 2008) (GST-EST-0512262).
% 6/3/08 Ornstein Depo. Tr. at 228-30, 237 (Simon 22226); 6/5/08 Ornstein Depo. Tr. at 525-27 (Simon 22751).
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he never saw a boiler while he was in the Navy.” When asked whether he ever saw anything on the USS
Estes manufactured by a company called Worthington, he testified, “No. I don’t recall that name.””

After Garlock settled the case, Mr. Ornstein and his attorneys at Simon Eddins filed 11 Trust
claims, all based on exposures not identified in his tort case.” Seven of the claims were based on
declarations executed by Mr. Ornstein under penalty of perjury attesting to his personal knowledge of
exposures to specific products, including numerous insulation products such as Armstrong 85% Magnesia
Pipe Covering and Block, Eagle Picher 85% Magnesia Pipe Covering, Keene Pipe Covering, Pabco 85%
Magnesia Pipe Covering, and Kaylo Pipe Covering.” Mr. Ornstein swore, under penalty of perjury and
upon personal knowledge, that on board the ships he “would remove and replace insulation,” including
pipe insulation such as Armstrong 85% Magnesia Pipe Covering and Block and Armstrong Hi-Temp pipe
covering.” This statement directly contradicted his testimony in the tort case that he had never even seen
anyone install or remove pipe insulation, much less install and remove it himself as he swore in this
declaration,

9. Robert Reed—Simon Eddins—Los Angeles, California

Garlock settled Mr. Reed’s mesothelioma claim for $400,000 in 2008. Mr. Reed and his attorneys
identified no bankrupt companies in response to standard interrogatories requiring him to identify all his
exposures to asbestos.”® He identified only solvent manufacturers, such as Garlock.”’

After Garlock settled, Mr. Reed and his attorneys filed Trust claims and ballots based on 14
exposures not identified to Garlock.” Several of the claims were based on affidavits executed by Mr.
Reed’s wife, son, and attorney, attesting to his exposure to particular asbestos-containing products that
were never identified in discovery, despite the fact that the son verified interrogatories submitted after Mr.
Reed passed away.”

%1 6/2/08 Omstein Depo. Tr. at 39, 101 (Simon 22006); 6/3/08 Omstein Depo. Tr. at 107, 152 (Simon 22226); 6/4/08

Ormnstein Depo. Tr. 321-22, 363-64 (Simon 22751); 6/5/08 Omstein Depo. Tr. at 527 (Simon 22751).

%2 6/4/08 Ornstein Depo. Tr. 299 (Simon 22751).

9 Ornstein AC&S Trust Claim at Simon 28039; Ornstein Amatex Trust Claim at Simon 28084; Omnstein AWI Trust

Claim at Simon 28125; Ornstein Combustion Trust Claim at Simon 28208; Ornstein EPI Trust Claim at Simon

28485; Ornstein FB Trust Claim at Simon 28573; Omstein HKP Trust Claim at Simon 28659; Omstein HAL Trust

Claim at Simon 28355; Ornstein Keene Trust Claim at Simon 28765; Omstein OC Trust Claim at Simon 28842;

Ormnstein Thorpe Trust Claim at Simon 28865.

% Declaration of Howard Ornstein (June 18, 2009), at Simon 28055 (Armstrong 85% Magnesia Pipe Covering and

Block and Armstrong Hi-Temp Pipe Covering); Declaration of Howard Omstein (Mar. 12, 2009), at Simon 28140

(same); Declaration of Howard Ornstein (Mar. 12, 2009), at Simon 28226 (Combustion Boilers); Declaration of

Howard Ornstein (Mar. 12, 2009), at Simon 28372 (Worthington Pumps); Declaration of Howard Ornstein (Mar. 12,

2009), at Simon 28488 (Eagle Picher 85% Magnesia Pipe Covering); Declaration of Howard Ornstein (Mar. 12,

2009), at Simon 28674 (HKP Asbestos Cloth); Declaration of Howard Ormstein (Mar. 12, 2009), at Simon 28767

(Keene Pipe Covering); Declaration of Howard Omstein (Mar. 12, 2009), at Simon 28863 (Pabco 85% Magnesia

Pipe Covering and Kaylo Pipe Covering).

% Declaration of Howard Ornstein (June 18, 2009), at Simon 28055.

% Plaintiff Robert G. Reed’s Amended Responses to General Order Standard Interrogatories Propounded by

Defendants at 11-14, Ex. A (Feb. 1, 2007) (GST-EST-0175703).

%7 See id.

% Reed ARTRA Trust Claim at Simon 27274; Reed B&W Trust Claim at Simon 27292; Reed Celotex Trust Claim

at Simon 27931; Reed Combustion Trust Claim at Simon 27307; Reed Congoleum Trust Claim at Simon 27330;

Reed HAL Trust Claim at Simon 27380; Reed EPI Trust Claim at Simon 27938; Reed FM Trust Claim at Simon

27350; Reed GAF Trust Claim at Simon 27363; Reed Manville Trust Claim at Simon 27946; Reed OC Trust Claim

at Simon 27399; Reed Raybestos Trust Claim at Simon 27947; Reed USG Trust Claim at Simon 27417; Reed

Western Trust Claim at Simon 27660.

# Plaintiff Robert Reed II's Response to General Order Standard Interrogatories—Wrongful Death at 54 (Feb. 5,

2008) (GST-EST-0175864); Affidavit of Mathilde Reed (Apr. 27, 2011), at Simon 27291 (ARTRA); Affidavit of
12



CONFIDENTIAL

10. John Brennan—Shein Law Center—Philadelphia, Pennsylvania

Garlock settled Mr. Brennan’s mesothelioma claim for $250,000 in 2010. Mr. Brennan and his
attorneys filed Trust claims and ballots based on 20 exposures not identified to Garlock: 14 Trust claims
and six ballots.'® At least five of the ballots were filed before Garlock settled the case, and the exposures
were never identified to Garlock.'"!

11. Robert Flynn—Belluck & Fox—New York, New York

Garlock settled Mr. Flynn’s mesothelioma claim for $150,000 in 2005—the first six figure
settlement that the Belluck & Fox firm obtained from Garlock. Mr. Flynn and his attorneys filed Trust
claims, ballots, and 2019 statements based on 23 exposures not identified to Garlock, evidenced by 14
Trust claims, seven ballots, and eight 2019 statements.'*

12. Raymond Beltrami—Belluck & Fox—New York, New York
Garlock settled Mr. Beltrami’s mesothelioma claim for $250,000 in 2009, as part of the group of

cases settled with Homa (Beltrami was the next case in the Belluck & Fox trial queue). Mr. Beltrami and
his attorneys filed Trust claims and ballots based on 24 exposures not identified to Garlock, including 17

Mathilde Reed (June 11, 2012), at Simon 27349 (Congoleum); Affidavit of Robert Reed II (Sept. 18, 2012), at
Simon 27362 (FM-Ferodo); Affidavit of Robert Reed II (Mar, 7, 2011), at Simon 27379 (GAF); Affidavit of
Mathilde Reed (Oct. 14, 2008), at Simon 27428 (USG); Declaration of Mathilde Reed (Aug. 20, 2009), at Simon
27725 (Western).
1% See Plaintiffs’ Answers to Asbestos Claims Facility Defendants’ General Interrogatories — Sets I and II at 13-14,
Ex. A (Sept. 11, 2008) (GST-EST-0515477); Brennan AWI Trust Claim at Shein 02260; Brennan B&W Trust
Claim at Shein 02271; Brennan Celotex Trust Claim at Shein 02282; Brennan Combustion Trust Claim at Shein
02294, Brennan EPI Trust Claim at Shein 02309; Brennan FB Trust Claim at Shein 02327; Brennan HAL Trust
Claim at Shein 02383; Brennan HW Trust Claim at Shein 02400; Brennan Manville Trust Claim at Shein 02312;
Brennan NGC Trust Claim at Shein 02313; Brennan OC Trust Claim at Shein 02314; Brennan Pacor Trust Claim at
Shein 02341; Brennan Raybestos Trust Claim at Shein 02381; Brennan USG Trust Claim at Shein 02416; Brennan
2009 ASARCO Ballot at Shein 01482; Brennan GAF Ballot at Shein 01500; Brennan Hercules Ballot at Shein
01510; Brennan 2009 PCC Ballot at Shein 01517; Brennan 2012 Quigley Ballot at Shein 01526; Brennan WRG
Ballot at [Bates Number to be assigned].
"% For timing of claims, see Appendix.
12 See Plaintiffs’ Response to Defendants’ Interrogatories and Request for Production of Documents at 12-13, Chart
A (Oct. 21, 2004) (GST-EST-0514179); Flynn Lummus Trust Claim at Waters 00263; Flynn AWI Trust Claim at
Waters 00272; Flynn Celotex Trust Claim at Waters 003 18; Flynn Combustion Trust Claim at Waters 00352; Flynn
HAL Trust Claim at Waters 00402-00416; Flynn EPI Trust Claim at Waters 00361; Flynn FB Trust Claim at Waters
00380; Flynn Kaiser Trust Claim at Waters 00455; Flynn Keene Trust Claim at Waters 00487; Flynn Manville Trust
Claim at Waters 00505; Flynn OC Trust Claim at Waters 00509; Flynn PH Trust Claim at Waters 00529; Flynn
Raybestos Trust Claim at Waters 00560; Flynn UNR Trust Claim at Waters 00570; Flynn Fairchild Ballot at Waters
00047-00048; Flynn FB Ballot at Waters 00078; Flynn 2009 Flintkote Ballot at Waters 00053; Flynn GAF Ballot at
Waters 00069-00071; Flynn 2009 PCC Ballot at Waters 00086-00089; Flynn 2012 Quigley Ballot at Waters 00092-
00096; Flynn WRG Ballot at Waters 00106-00111; 2™ Amended Combustion 2019 of Waters & Kraus at Waters
10597-10599; GAF 2019 of Waters & Kraus at Waters 00127-00129; 5™ Amended GIT 2019 of Waters & Kraus at
Waters 10639-10641; 5" Amended NARCO 2019 of Waters & Kraus at Waters 10793-10795; 5™ Amended OC
2019 of Waters & Kraus at Waters 10903-10905; 5™ Amended PCC 2019 of Waters & Kraus at Waters 10952-
10954; 5™ Amended USG 2019 of Waters & Kraus at Waters 11089-11091; 2™ Amended WRG 2019 of Waters &
Kraus at Waters 00042-00044.
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Trust claims, four ballots, and five 2019 statements.'® Beltrami was subject to the same NYC CMO
provision requiring filing and disclosure of all Trust claims long before trial. Nine of the Trust claims and
ballots were filed before Garlock settled the case, and neither they nor the underlying exposures were ever
identified to Garlock.'™

13. Tommie Williams—Waters & Kraus—Los Angeles, California

Garlock settled Mr. Williams’s mesothelioma claim for $475,000 during jury selection. Mr.
Williams and his attorneys filed 17 Trust claims, ten ballots, and ten 2019 statements based on
unidentified exposures, for a total of 25 unidentified exposures.'” Five of the exposures are evidenced by
2019 statements or ballots filed before Garlock settled the case, showing that Waters & Kraus knew about
the exposures and failed to disclose them to Garlock while his case was being litigated.'®

14. Michael Steckler—Waters & Kraus—San Francisco, California

'®* See Plaintiffs’ Response to Defendants’ Fourth Amended Interrogatories and Request for Production of
Documents at 11-13, Chart A (Apr. 3, 2008) (GST-EST-0514123); Beltrami AWI Trust Claim at David 01736;
Beltrami B&W Trust Claim at David 01748; Beltrami Celotex Trust Claim at David 01845; Beltrami Combustion
Trust Claim at David 01769-01778; Beltrami EPI Trust Claim at David 01857; Beltrami FB Trust Claim at David
01806; Beltrami HKP Trust Claim at David 01873; Beltrami HAL Trust Claim at David 01860; Beltrami HW Trust
Claim at David 01892; Beltrami Kaiser Trust Claim at David 01912-01927; Beltrami Keene Trust Claim at David
01930; Beltrami NGC Trust Claim at David 01779; Beltrami OC Trust Claim at David 01784; Beltrami Kaiser Trust
Claim at David 01932-01947, Beltrami Raybestos Trust Claim at David 01950; Beltrami UNR Trust Claim at David
01952; Beltrami USG Trust Claim at David 01828; Beltrami AC&S Ballot at [Bates Number to be assigned];
Beltrami 2009 ASARCO Ballot at [Bates Number to be assigned]; Beltrami 2008 Flintkote Ballot at [Bates Number
to be assigned]; Beltrami 2009 PCC Ballot at [Bates Number to be assigned]; Amended Flintkote 2019 of David at
David 00040-00041; Amended GIT 2019 of David at David 00043-00044; Amended NARCO 2019 of David at
David 00046-00047; Amended PCC 2019 of David at David 00049-00050; Amended WRG 2019 of David at David
00037-00038.
1% For timing, see Appendix.
1% See Plaintiffs’ Responses to General Order Standard Interrogatories Propounded by Defendants at 12-15, Ex. A
(Apr. 29, 2004) (GST-EST-0512078); Plaintiffs’ Amended Responses to General Order Standard Interrogatories
Propounded by Defendants at 1 (Dec. 4, 2004) (GST-EST-0512039); Amended Work History Sheet (Sept. 27, 2004)
(GST-EST-0511802); Williams Lummus Trust Claim at Waters 03456; Williams AC&S Trust Claim at Waters
03461; Williams AWI Trust Claim at Waters 03488; Williams ARTRA Trust Claim at Waters 04128; Williams
ASARCO Trust Claim at Waters 03533; Williams Burns & Roe Trust Claim at Waters 03636; Williams Celotex
Trust Claim at Waters 03662; Williams Combustion Trust Claim at Waters 03676; Williams HAL Trust Claim at
Waters 03813; Williams HW Trust Claim at Waters 03857; Williams EPI Trust Claim at Waters 03770; Williams
FB Trust Claim at Waters 03788; Williams HKP Trust Claim at Waters 03895; Williams Kaiser Trust Claim at
Waters 04016; Williams Keene Trust Claim at Waters 04050; Williams NGC Trust Claim at Waters 04072;
Williams Raybestos Trust Claim at Waters 04113; Williams AC&S Ballot at Waters 03292-03294; Williams 2009
ASARCO Ballot at Waters 03303-03307; Williams FM Ballot at Waters 03314-03321; Williams FB Ballot at
Waters 03324-03328; Williams 2009 Flintkote Ballot at Waters 03331-03337; Williams GAF Ballot at Waters
03361-03363; Williams Kaiser Ballot at Waters 03375-03377; Williams 2009 PCC Ballot at Waters 03388-03391;
Williams USM Ballot at Waters 03419-03423; Williams WRG Ballot at Waters 03427-03432; Williams AC&S
2019 at Waters 10540-10542; Combustion 2019 of Waters & Kraus at Waters 10585-10587; GAF 2019 of Waters &
Kraus at Waters 03225-03227; GIT 2019 of Waters & Kraus at Waters 10610-10612; Kaiser 2019 of Waters &
Kraus at Waters 10732-10734; NARCO 2019 of Waters & Kraus at Waters 10768-10770; PCC 2019 of Waters &
Kraus at Waters 10919-10921; Amended USM 2019 of Waters & Kraus at Waters 11098-11096; 2™ Amended
WRG 2019 of Waters & Kraus at Waters 03286-03288.
1% For timing, see Appendix.
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Garlock settled Mr. Steckler’s mesothelioma claim for $850,000 in 2006. Mr. Steckler and his attorneys
filed 18 Trust claims, seven ballots, and eight 2019 statements based on unidentified exposures, for a total
of 24 exposures not identified to Garlock.'”’ Five of the exposures are evidenced by 2019 statements filed
before Garlock settled the case (the US Minerals statement before Steckler submitted his answers to
standard interrogatories), showing that Waters & Kraus knew about the exposures and failed to disclose
them to Garlock while his case was being litigated.'

15. Reginald Taylor—Waters & Kraus—San Francisco, California

Garlock settled Mr, Taylor’s mesothelioma claim for $500,000 in 2006. Mr. Taylor and his
attorneys filed 20 Trust claims, two ballots, and six 2019 statements based on unidentified exposures, for
a total of 22 unidentified exposures.'” Five of those exposures are evidenced by 2019 statements filed
before Garlock settled the case (the US Minerals statement before Mr. Taylor submitted his answers to
standard interrogatories), showing that Waters & Kraus knew about the exposures and failed to disclose
them to Garlock while his case was being litigated."'?

C. Cases Where Garlock Used Trust Claims to Obtain a Defense Verdict

197 See Plaintiff’s Answers to Defendants’ Standard Interrogatories—Set II at 1-3, Ex. A (Apr. 22, 2005) (GST-EST-
0513270); Steckler Lummus Trust Claim at Waters 00714; Steckler AC&S Trust Claim at Waters 00734; Steckler
AWI Trust Claim at Waters 00753; Steckler ARTRA Trust Claim at Waters 01207; Steckler Celotex Trust Claim at
Waters 00834, Steckler Combustion Trust Claim at Waters 00860; Steckler HAL Trust Claim at Waters 00985,
Steckler HW Trust Claim at Waters 01015; Steckler Bartells Trust Claim at Waters 00898; Steckler EPI Trust Claim
at Waters 00880; Steckler FB Trust Claim at Waters 00910; Steckler Thorpe Trust Claim at Waters 01068; Steckler
Kaiser Trust Claim at Waters 01111; Steckler Keene Trust Claim at Waters 01161; Steckler OC Trust Claim at
Waters 01167; Steckler Raybestos Trust Claim at Waters 01202; Steckler Thorpe Ins. Trust Claim at Waters 01246;
Steckler USG Trust Claim at Waters 01308’ Steckler FB Ballot at Waters 00628-00633; Steckler 2009 Flintkote
Ballot at Waters 00635-00641; Steckler GAF Ballot at Waters 00665-00667; Steckler OC Ballot at Waters 00674-
00676; Steckler 2009 PCC Ballot at Waters 00682-00685; Steckler Thorpe Ins. Ballot at Waters 00688-00692;
Steckler WRG Ballot at Waters 00700-00705; GAF 2019 of Waters & Kraus at Waters 00573-00575; 2™ Amended
GIT 2019 of Waters & Kraus at Waters 10621-10623; 2™ Amended Kaiser 2019 of Waters & Kraus at Waters
10743-10745; 2" Amended OC 2019 of Waters & Kraus at Waters 10884-10886; 2" Amended PCC 2019 of
Waters & Kraus at Waters 10931-10933; Thorpe Ins. 2019 of Waters & Kraus at Waters 00608-00610; Amended
USM 2019 of Waters & Kraus at Waters 11096-11098; 2™ Amended WRG 2019 of Waters & Kraus at Waters
00622-00624.

18 For timing, see Appendix.

1% See Plaintiffs’ Amended Answers to Defendants’ Standard Interrogatories —Set II at 1-4, Ex. A (Apr. 6, 2005)
(GST-EST-0513427); Taylor AC&S Trust Claim at Waters 01384; Taylor AWI Trust Claim at Waters 01438;
Taylor B&W Trust Claim at Waters 01458; Taylor Celotex Trust Claim at Waters 01475; Taylor Combustion Trust
Claim at Waters 01510; Taylor HW Trust Claim at Waters 01668; Taylor EPI Trust Claim at Waters 01532; Taylor
FM Trust Claim at Waters 01591; Taylor FB Trust Claim at Waters 01567; Taylor HKP Trust Claim at Waters
01731; Taylor Kaiser Trust Claim at Waters 01756; Taylor Keene Trust Claim at Waters 01802; Taylor Manville
Trust Claim at Waters 01839; Taylor OC Trust Claim at Waters 01842; Taylor Plant Ins. Trust Claim at Waters
01866; Taylor Raybestos Trust Claim at Waters 01914; Taylor Thorpe Ins. Trust Claim at Waters 01945;Taylor
USG Trust Claim at Waters 02083; Taylor USM Trust Claim at Waters 02076; Taylor Western Trust Claim at
Waters 02102; 2" Amended GIT 2019 of Waters & Kraus at Waters 10621-10623; 2" Amended Kaiser 2019 of
Waters & Kraus at Waters 10743-10745; 2™ Amended OC 2019 of Waters & Kraus at Waters 10884-10886; 2™
Amended PCC 2019 of Waters & Kraus at Waters 10991-10993; Thorpe Ins. 2019 of Waters & Kraus at Waters
01351-01353; Amended USM 2019 of Waters & Kraus at Waters 11096-11098; Taylor Thorpe Ins. Ballot at Waters
01373-01377.

"% For timing, see Appendix.
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There are at least three cases where Garlock obtained Trust claim forms, over the objection of the
plaintiff, evidencing previously undisclosed asbestos exposures on the eve of trial, and used those claim
forms to win a defense verdict.

1. Victor Davis—Mundy Singley—Texas

Mr. Davis and his counsel, in response to discovery sought by Garlock, failed to acknowledge or
admit exposures to products for which Trusts were responsible.'’' Mr. Davis also refused to produce Trust
claim forms evidencing such exposures. The Court compelled Mr. Davis to produce the claim forms,
which revealed claims against the Manville, Celotex, H.K. Porter, UNR, and Eagle Picher Trusts.''? The
Trust claim forms were admitted into evidence and Garlock obtained a full defense verdict in the case.'”

2. Eugene Dougherty, Michael Messinger—Angelos Firm—Philadelphia, Pennsylvania

These cases were tried together. In pretrial discovery, both Mr. Dougherty and Mr. Messinger
provided non-responsive answers and objections to interrogatories seeking all their exposures to asbestos,
including exposures for which Trusts were responsible.''* At Mr. Dougherty’s deposition, defendants
sought information from him about filings against Trusts, and his counsel objected and instructed him not
to answer.''> Garlock moved to compel production of Trust claim forms filed by both Mr. Dougherty and
Mr. Messinger and the Court granted the motion, requiring production days before trial. Both Mr.
Dougherty and Mr. Messinger had filed Trust claims on the basis of exposures they had not disclosed:
Mr. Dougherty with the Armstrong, USG, Babcock & Wilcox, Combustion Engineering, Halliburton,
Harbison Walker, Celotex, Eagle Picher, Owens Corning, Fibreboard, Keene, UNR, and National
Gypsum Trusts,''® and Mr. Messinger with the H.K. Porter, Harbison Walker, Halliburton and UNR
Trusts.''” The Trust claims for both men were admitted into evidence and Garlock obtained a full defense
verdict in both cases.'"®

"! Plaintiffs’ Responses to Master Discovery Requests at 11-15 (Jun. 14, 2002) (GST-EST-0143808).
112 plaintiffs’ Production of Trust Claim Forms (Jan. 5, 2004) (GST-EST-0144557).
'3 See Final Judgment, Davis v. Garlock Sealing Technologies LLC, No. 2002-28497 (Tex. Dist. Ct. May 17, 2004)
(GST-EST-0144453).
"4 Plaintiff’s Answers to Defendants’ Joint Interrogatories at 7-10 (Feb, 11, 2008) (Dougherty) (GST-EST-
0249296); Plaintiff’s Answers to Defendants’ Joint Interrogatories at 7-10 (Feb. 11, 2008) (Messinger) (GST-EST-
0214330),
115 5/14/07 Dougherty Depo. Tr. at 92:9-19 (GST-EST-0328279).
"¢ Dougherty’s Production of Trust Claims (Aug. 7, 2008) (GST-EST-0464157).
"7 Messinger’s Production of Trust Claims (Aug. 7, 2008) (GST-EST-0464148).
"% See Verdict, Dougherty v. Allied Signal, Inc., No. C-48-AB-2007-027 (Pa. Ct. C.P.) (GST-EST-0467227).
16



CONFIDENTIAL
Appendix: Trust Claims, Ballots, and 2019 Statements of Fifteen Plaintiffs

Note: Date document was filed, when known, is in parentheses.

- = Exposure not disclosed during discovery
= Exposure disclosed during discovery
B - Exposure not disclosed during discovery, and claim, ballot, or 2019 statement filed
before Garlock resolved case (or claim contains affidavit of exposure dated before
Garlock resolved case)

1. Treggett

fement?

DII (Halliburton Yes (1/23/07)" [ e TSR,
Federal Mogul Yes (7/28/11)7 Yl . 0 -

Pittsburgh Corning fes (2/23/047, Yes (12/9/04)
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2. Torres

Babcock & Wilcox

3. Homa

‘Babcock & Wilcox | Yes (5/15/09)" Tl | S RN —— i

Federal Mog Yes (11/22/10)" AT | N =

Flintkote Yes (12/1 J Yes (10/2/12)

Manville Yes (11/17/08)"

18



4. Massinger

CONFIDENTIAL

Bankrupt Trust Claim? Ballot? 2019 Statement?
ASARCO Yes (7/27/09)
Babcock & Wilcox Yes (1/7/10)
Combustion Yes'
Engineering
Eagle Picher Yes (10/5/11)""
Federal Mogul Yes (11/3/11)"°
Flexitallic
b d ()
_Halliburton Yes (1/7/10)*
Manville Yes (2/16/11)"
Owens Corning Yes (1/15/10)%
Pacor Yes (2/16/11)*

Pittsburgh Corning
Quigley

Yes (10/6/09)"
Yes (6/9/06)%

Raybestos
Shook & Fletcher Yes ,

USG Yes (6/11/09',

1/7/10%)

W.R. Grace Yes (5/19/09)"

5. Phillips”’

Bankrupt Trust Claim? Ballot? 2019 Statement?
Armstrong World ' Yes (5/21/10)
| Industries
ARTRA Yes (7/7/10

Babcock & Wilcox | Yes (7/3/09)

Combustion Yes (2/26/10)

Engineering S

Congoleum Yes (9/28/11) i
Fibreboard Yes (5/27/10)

Halliburton Yes (6/2/10)

Kaiser Aluminum Yes (6/8/10)

Keene Yes (2/15/11)

Manville Yes (8/11/09)

Owens Corning Yes (6/1/10)

"% See Data concerning Mr. Massinger received from Delaware Claims Processing Facility, LLC pursuant to Court-

ordered subpoena.

"% See Data concerning Mr. Massinger received from Delaware Claims Processing Facility, LLC pursuant to Court-

ordered subpoena
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Plibrico Yes (2/1/10)

US Minerals e Yes (12/15/11)

USG | Yes (6/3/10)

6. Golini

Bankrupt Trust Claim? Ballot? 2019 Statement?

Armstrong World

Industries

ARTRA
‘Babcock & Wilcox

Celotex

Combustion

Engineering

DII (Halliburton) Yes (6/14/10)™
DII (Harbison Yes (6/14/10)”
Walker)

Eagle Picher Yes (6/15/10)
Federal Mogul Yes (11/12/10)
(Flexitallic)

Federal Mogul (T&N) | Yes (11/12/10)™

100

Fib rcb(‘d Yes (6/14/10) bk

HE Porer [ ¥es™

05

H cru Yes (11/6/09)
Kaiser

National Gypsum
Owens Corning 14/
77 T | 7 7 i v i P ST
Pittsburgh Corning Yes (10/6/09)"
Plibrico

Iz | Yes (10/25/12)

‘ Yes 12)‘3/1'0"”
USG Yes (6/14/10)'"
W.R. Grace Yes (5/19/09)'°
7. White
Bankrupt Trust Claim? Ballot? 2019 Statement?
ABB Lummus ¥es .
Armstrong World Yes (10/4/07)""®
Industries

"2 See Data concerning Mr. Golini received from Delaware Claims Processing Facility, LLC pursuant to Court-
ordered subpoena
20
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ASARCO BT A N TSy W

DII (Halliburton Yes (5/11/07)™ e e, NS o,

8. Ornstein

"Tru _‘-E‘Jbl"j 1 EI'“-I,.:.._- tatement?
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Laa R T

10. Brennan

Yes (7/27/09)'°

G-I Holdings (GAF) Yes (1/9/09) 7

Hercules Chemical . Yes (11/6/09)

Pittsburgh Corning Yes (10/6/09)"™

W.R. Grace . Yes (5/19/C

22



11. Flynn

12. Beltrami

Armstrong World
Industries

Babcock & Wilcox

Eagle Picher
Fibreboard
Flintkote

CONFIDENTIAL

Yes (2/20/09)'*

Yes (1/23/09)

Yes (2/16/07)
Yes (1/23/09)**
Yes (12/16/08)

Yes (10/2/12)
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Yes (8/9/11)°° S RN et o |

Owens Coming Yes (1/23/09)™"

Yes (3/18/08)""
Yes (1/23/09)**

Babcock&Wﬂcox | Yes (1/12/07 __

Federal Mogul Yes (10/29/04)""

GIT Yes (12/9/04)™"

J.T. Thorpe Yes 3/21/07 Yes (5/9/05 Yes (6/05

Kaiser Alumimum Yes Yes (11/9/05)° " Yes (12/9/04)

Manville Yes
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NARCO Yes (12/9/04)""

Yes (12/3/07) Yes (8/15/06)°" Yes (3/15/05)"

Pittsburgh Corning Yes (11/10/09)" Yes (12/9/04)

Gigley L [¥e{AaTa -l e

Thorpe Insulation Yes (10/19/10)° Yes (10/13/08)" Yes (10/14/08) A:
Ve 0 | [Ves@isns®

14. Steckler

Babcock & Wilcox | Yes (1/10/07)™ | o} fur gt Al

Federal Mogul Yes (3/17/11)° ’ _
(Flexitallic 7 -

GIT Yes (6/8/05)""
Kaiser Aluminum Yes Yes (6/8/05) "
Owens Corning 2/3/07)" Yes (8/15/06)™ Yes (6/8/05)"

Pittsburgh Corning Yes (11/10/09) Yes (6/8/05)

US Minerals Yes (3/15/05)
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DI (Halliburton) | Yes(V10/08)> | | ]
| . : i

GIT Ves (6/8

Kaiser Aluminum Yes Yes (6/8
Leslie Conirol Yeopoip® |

Owens Corning Yes (2/14/08)"*" Ye
Pittsburgh Corning Yes (

US Minerals
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Short Form Citations for Trust Claims, Ballots and 2019 Statements

Document Name

Asbestos Trust Claims

Shortened Name

ABB Lummus 524(g) Asbestos PI Trust Claim Form

Lummus Trust Claim

AC&S Asbestos Settlement Trust Claim Form AC&S Trust Claim
Amatex Asbestos-Related Personal Injury Proof of Claim Form Amatex Trust Claim
AMTF Incorporated Proof of Claim Form AMF Trust Claim
Armstrong World Industries, Inc. Asbestos Personal Injury Settlement | AWI Trust Claim
Trust Proof of Claim Form

ARTRA Asbestos Trust Claim Form ARTRA Trust Claim
ASARCO Asbestos Personal Injury Settlement Trust Claim Form ASARCO Trust Claim
Babcock & Wilcox Company Asbestos Personal Injury Settlement B&W Trust Claim

Trust Proof of Claim Form

Burns and Roe Personal Injury Settlement Trust Claim Form

Burns & Roe Trust Claim

C.E. Thurston & Son’s, Inc. Asbestos Trust Claim Form

Thurston Trust Claim

Celotex Asbestos Settlement Trust Claim Form

Celotex Trust Claim

Combustion Engineering Trust Claim Form

Combustion Trust Claim

Congoleum Plan Trust Claim Form

Congoleum Trust Claim

DII Industries, LLC Asbestos PI Trust Proof of Claim Form HAL Trust Claim or HW
Trust Claim (as applicable)

Eagle-Picher Industries, Inc. Asbestos Trust Claim Form EPI Trust Claim

E.J. Bartells Asbestos Settlement Trust Proof of Claim Form Bartells Trust Claim

Federal Mogul Asbestos Personal Injury Trust Proof of Claim FM Trust Claim (or FM

Form (Ferodo), FM (Flex), or FM
(T&N), as applicable)

G-I Holdings Inc. Asbestos Personal Injury Settlement Trust Claim GAF Trust Claim

Form

H.K. Porter Asbestos Trust Claim Form HKP Trust Claim

J.T. Thorpe Settlement Trust Claim Form Thorpe Trust Claim

KACC Asbestos PI Trust Claim Form

Kaiser Trust Claim

Keene Creditors Trust Claim Form

Keene Trust Claim

Leslie Controls Inc. Asbestos Trust Claim Form

Leslie Trust Claim

Manville Personal Injury Settlement Trust Claim Form

Manville Trust Claim

NGC Bodily Injury Trust Claim Form

NGC Trust Claim

Owens Corning/Fibreboard Asbestos Personal Injury Settlement Trust
Proof of Claim Form

OC Trust Claim or FB
Trust Claim (as applicable)

Pacor Settlement Trust Claim Form

Pacor Trust Claim

Plant Insulation Company Asbestos Claim Form

Plant Ins. Trust Claim

Plibrico Asbestos Trust Claim Form

Plibrico Trust Claim

Porter Hayden Company Asbestos Trust Claim Form PH Trust Claim

Raybestos Asbestos Trust Claim Form Raybestos Trust Claim

Shook & Fletcher Asbestos Settlement Trust Claim Form Shook & Fletcher Trust
Claim

T H Agriculture & Nutrition, L.L.C. Asbestos Personal Injury Trust THAN Trust Claim
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Claim Form

Thorpe Insulation Settlement Trust Claim Form Thorpe Ins. Trust Claim
UNR Asbestos-Disease Claims Trust Proof of Claim Form UNR Trust Claim

USG Asbestos Personal Injury Settlement Trust Proof of Claim Form | USG Trust Claim

U.S. Mineral Asbestos Trust Claim Form USM Trust Claim
Western Asbestos Settlement Trust Claim Form Western Trust Claim
Bankruptcy Ballots

Master Ballot & Schedule for Accepting or Rejecting the Second Plan | AC&S Ballot

of Reorganization of ACandS, Inc.’s under Chapter 11 of the
Bankruptcy Code for Individual Holders of Class 3e Asbestos
Unsecured Personal Injury Claims (2008)

[ASARCO] Master Ballot for Attorneys Voting Asbestos Personal
Injury Claims (2008)

2008 ASARCO Ballot

[ASARCOQO] Master Ballot for Attorneys Voting Asbestos Personal
Injury Claims (2009)

2009 ASARCO Ballot

[Fairchild] Master Ballot for Class 5—General Unsecured Claims
(2009)

Fairchild Ballot

[Federal Mogul] Master Joint Ballot and Proxy Form for (1) Accepting
or Rejecting Third Amended Joint Plan of Reorganization, (2) Making
the Demand, (3) Giving the Confirmation and (4) Providing a Proxy to
Vote in Relation to the Resolutions for Holders of Individual Asbestos
Personal Injury Claims (2004)

FM Ballot

Master Ballot for Accepting or Rejecting Amended Joint Plan of
Reorganization (as Modified) for Individual Holders of Class 7
Asbestos Personal Injury Claims Against the Flintkote Company
(2009)

2009 Flintkote Ballot

Master Ballot for Accepting or Rejecting Amended Joint Plan of
Reorganization for Individual Holders of Class 7 & Class 8 Asbestos
Personal Injury Claims Against the Flintkote Company and Flintkote
Mines Limited (2008)

2008 Flintkote Ballot

Master Ballot for Accepting or Rejecting Second Amended Joint Plan
of Reorganization of G-I Holdings Inc. and ACI Inc. Pursuant to
Chapter 11 of the Bankruptcy Code (2009)

GAF Ballot

Master Ballot for Accepting or Rejecting First Amended Chapter 11
Plan of Reorganization for Hercules Chemical Company, Inc. for Class
4 Asbestos Claims and Demands (2009)

Hercules Ballot

Master Ballot for Accepting or Rejecting the Second Amended Joint
Plan of Reorganization of Kaiser Aluminum Corporation, Kaiser
Aluminum & Chemical Corporation and Certain of Their Debtor
Affiliates (2005)

Kaiser Ballot

Master Ballot for Voting to Accept or Reject First Amended Plan of
Reorganization of Leslie Controls, Inc., for Holders of Class 4
Asbestos PI Claims (2010)

Leslie Ballot

Master Ballot for Accepting or Rejecting Third Amended Plan of
Reorganization for NARCO Class 4-A (NARCO Asbestos Trust
Claims) (2006)

NARCO Ballot

Master Ballot for Accepting or Rejecting Sixth Amended Joint Plan of
Reorganization for Owens Corning and Its Affiliated Debtors and
Debtors-in-Possession (as Modified) for Holders of Class A7 OC

OC Ballot or FB Ballot (as
applicable)
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Asbestos Personal Injury Claims That Are PI Trust Claims (2006)

[Pittsburgh Corning] Master Ballot for Accepting or Rejecting Second
Amended Plan of Reorganization for Class 5A, 5B and 5C Asbestos
Personal Injury Claims (2004)

2004 PCC Ballot

[Pittsburgh Corning] Master Ballot for Accepting or Rejecting
Modified Third Amended Plan of Reorganization for Class 5
Channeled Asbestos PI Trust Claims (2009)

2009 PCC Ballot

Master Ballot for Accepting or Rejecting Quigley Company, Inc.’s
Fourth Amended and Restated Plan of Reorganization for Holders of
Class 4 Asbestos P1 Claims (2006)

2006 Quigley Ballot

Master Ballot for Accepting or Rejecting Quigley Company, Inc.’s
Fifth Amended and Restated Plan of Reorganization for Holders of
Class 4A Pre-September 2010 Settled Claims (2012)

2012 Quigley Ballot

Ballot Regarding J.T. Thorpe, Inc., a California corporation, J.T.
Thorpe, Inc., a dissolved California corporation, Thorpe Technologies,
Inc., a California corporation and Thorpe Holding Company, a
California corporation concerning only Asbestos Related Personal
Injury (Class 4) Claims (2005)

Thorpe Ballot

[Thorpe Insulation] Master Ballot for Accepting or Rejecting First
Amended Joint Plan of Reorganization for Individual Holders of Class
5 Asbestos Injury Claims (2008)

Thorpe Ins. Ballot

Special Ballot for Accepting or Rejecting the Fifth Amended Plan USM Ballot
Jointly Proposed by the Chapter 11 Trustee and the Official Committee

of Asbestos Bodily Injury and Property Damage Claimants for United

States Mineral Products Company (2005)

[W.R. Grace] Voting Instructions and Master Ballot for Holders of WRG Ballot

Class 6 Asbestos P1 Claims (2009)

2019 Statements

Verified Statement of Waters & Kraus, LLP Pursuant to Federal Rule
of Bankruptcy Procedure 2019 (AC&S) (Sept. 21, 2006)

AC&S 2019 of Waters &
Kraus

Verified Statement of Waters & Kraus, LLP Pursuant to Federal Rule
of Bankruptcy Procedure 2019 (Combustion) (Oct. 3, 2005)

Combustion 2019 of Waters
& Kraus

Second Amended Verified Statement of Waters & Kraus, LLP
Pursuant to Federal Rule of Bankruptcy Procedure 2019 (Combustion)
(Mar. 6, 2006)

2"" Amended Combustion
2019 of Waters & Kraus

Amended and Restated Verified Statement in Connection with the
Representation of Creditors as Required by F.R.B.P. Rule 2019
(Flintkote) (Oct. 2, 2012)

Amended Flintkote 2019 of
David

Verified Statement in Connection with Representation of Creditors GAF 2019 of Waters &
Pursuant to Bankruptcy Rule 2019 (GAF) (Jan. 21, 2009) Kraus
Amended and Restated Verified Statement in Connection with the Amended GIT 2019 of
Representation of Creditors as Required by F.R.B.P. Rule 2019 (GIT) | David

(Oct. 2, 2012)

Verified Statement of Waters & Kraus, LLP Pursuant to Federal Rule
of Bankruptcy Procedure 2019 (GIT) (Dec. 9, 2004)

GIT 2019 of Waters & Kraus

Second Amended Verified Statement of Waters & Kraus, LLP
Pursuant to Federal Rule of Bankruptcy Procedure 2019 (GIT) (June 8,
2005)

2" Amended GIT 2019 of
Waters & Kraus

Fifth Amended Verified Statement of Waters & Kraus, LLP Pursuant

5" Amended GIT 2019 of
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to Federal Rule of Bankruptcy Procedure 2019 (GIT) (Mar. 6, 2006)

Waters & Kraus

Verified Statement of Waters & Kraus, LLP Pursuant to Federal Rule Kaiser 2019 of Waters &

of Bankruptcy Procedure 2019 (Kaiser) (Dec. 9, 2004) Kraus

Second Amended Verified Statement of Waters & Kraus, LLP 2" Amended Kaiser 2019 of
Pursuant to Federal Rule of Bankruptcy Procedure 2019 (Kaiser) (June | Waters & Kraus

8, 2005)

Amended and Restated Verified Statement in Connection with the Amended NARCO 2019 of
Representation of Creditors as Required by F.R.B.P. Rule 2019 David

(NARCO) (Oct. 2, 2012)

Verified Statement of Waters & Kraus, LLP Pursuant to Federal Rule | NARCO 2019 of Waters &
of Bankruptcy Procedure 2019 (NARCO) (Dec. 9, 2004) Kraus

Fifth Amended Verified Statement of Waters & Kraus, LLP Pursuant
to Federal Rule of Bankruptcy Procedure 2019 (NARCO) (Mar. 6,
2006)

5™ Amended NARCO 2019 of
Waters & Kraus

Amended Verified Statement of Waters & Kraus, LLP Pursuant to
Federal Rule of Bankruptcy Procedure 2019 (OC) (Mar. 15, 2005)

Amended OC 2019 of Waters
& Kraus

Second Amended Verified Statement of Waters & Kraus, LLP
Pursuant to Federal Rule of Bankruptcy Procedure 2019 (OC) (June 8,
2005)

2" Amended OC 2019 of
Waters & Kraus

Fifth Amended Verified Statement of Waters & Kraus, LLP Pursuant 5™ Amended OC 2019 of

to Federal Rule of Bankruptcy Procedure 2019 (OC) (Mar. 6. 2006) Waters & Kraus

Amended and Restated Verified Statement in Connection with the Amended PCC 2019 of
Representation of Creditors as Required by F.R.B.P. Rule 2019 (PCC) | David

(Oct. 2, 2012)

Verified Statement of Waters & Kraus, LLP Pursuant to Federal Rule | PCC 2019 of Waters & Kraus
of Bankruptcy Procedure 2019 (PCC) (Dec. 9, 2004)

Second Amended Verified Statement of Waters & Kraus, LLP 2" Amended PCC 2019 of

Pursuant to Federal Rule of Bankruptcy Procedure 2019 (PCC) (June
8, 2005)

Waters & Kraus

Fifth Amended Verified Statement of Waters & Kraus, LLP Pursuant
to Federal Rule of Bankruptcy Procedure 2019 (PCC) (Mar. 6, 2006)

5" Amended PCC 2019 of
Waters & Kraus

Federal Rule of Bankruptcy Procedure 2019 Statement by Waters &
Kraus L.L.P, (Thorpe) (Jun. 2005)

Thorpe 2019 of Waters &
Kraus

Verified Statement of Waters & Kraus, LLP Pursuant to Federal Rule
of Bankruptcy Procedure 2019 (Thorpe Ins.) (Oct. 14, 2008)

Thorpe Ins. 2019 of Waters &
Kraus

Amended Verified Statement of Waters & Kraus, LLP Pursuant to Amended USG 2019 of
Federal Rule of Bankruptcy Procedure 2019 (USG) (Mar. 15, 2005) Waters & Kraus

Fifth Amended Verified Statement of Waters & Kraus, LLP Pursuant 5™ Amended USG 2019 of
to Federal Rule of Bankruptcy Procedure 2019 (USG) (Mar. 6, 2006) | Waters & Kraus
Amended Verified Statement of Waters & Kraus, LLP Pursuant to Amended USM 2019 of
Federal Rule of Bankruptcy Procedure 2019 (USM) (Mar. 15, 2005) Waters & Kraus
Amended and Restated Verified Statement in Connection with the Amended WRG 2019 of
Representation of Creditors as Required by F.R.B.P. Rule 2019 David

(WRG) (Oct. 2, 2012)

Second Amended Verified Statement of Waters & Kraus, LLP 2" Amended WRG 2019 of
Pursuant to Federal Rule of Bankruptcy Procedure 2019 (WRG) (May | Waters & Kraus

14, 2009)
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' Treggett Lummus Trust Claim at Waters 02358.

? Treggett AC&S Trust Claim at Waters 02369.

® Treggett AC&S Ballot at Waters 02228.

* AC&S 2019 of Waters & Kraus at Waters 10540-10542.

* Treggett AWI Trust Claim at Waters 02434,

® Treggett B&W Trust Claim at Waters 02500.

7 Treggett Thurston Trust Claim at Waters 02511.

¥ Treggett Combustion Trust Claim at Waters 02514,

? Combustion 2019 of Waters & Kraus at Waters 10585-10587.

' Treggett HAL Trust Claim at Waters 02610,

'" Treggett EPI Trust Claim at Waters 02539.

" Treggett FM Trust Claim at Waters 02597.

" Treggett FM Ballot at Waters 02245,

" Treggett FB Trust Claim at Waters 02552.

"% Treggett 2008 Flintkote Ballot at [Bates Number to be assigned].
' Treggett 2009 Flintkote Ballot at Waters 02254,

' Treggett GAF Ballot at Waters 02286.

" GAF 2019 of Waters & Kraus at Waters 02171-02173.

"” Kaiser 2019 of Waters & Kraus at Waters 10610-10612.

2 Treggett Kaiser Ballot at Waters 02295,

2! GIT 2019 of Waters & Kraus at Waters 10732-10734.

22 Treggett Keene Trust Claim at Waters 02655.

2 Treggett NARCO Ballot at Waters 02300.

* NARCO 2019 of Waters & Kraus at Waters 10768-10770.
 Treggett OC Trust Claim at Waters 02676.

%8 Treggett OC Ballot at Waters 02308.

27 Amended OC 2019 of Waters & Kraus at Waters 10878-10880.
% Treggett 2004 PCC Ballot, at [Bates Number to be assigned].
® Treggett 2009 PCC Ballot at Waters 02317.

3 PCC 2019 of Waters & Kraus at Waters 10919-10921.

! Treggett PH Trust Claim at Waters 02751,

*? Treggett Raybestos Trust Claim at Waters 02753,

3 Treggett USM Ballot at Waters 02324.

#* Amended USM 2019 of Waters & Kraus at Waters 11096-11098.
* Treggett USG Trust Claim at Waters 02764,

* Amended USG 2019 of Waters & Kraus at Waters 11065-11067.
37 Treggett WRG Ballot at Waters 02333.

%8 27 Amended WRG 2019 of Waters & Kraus at Waters 02220-02224.

¥ Treggett Western Trust Claim at 02831.

% Torres AMF Trust Claim at WK 0128.

! Torres B&W Trust Claim at WK 0001.

“2 Torres HAL Trust Claim at WK 0041.

* Torres OC Trust Claim at WK 0086.

*“ Homa AWI Trust Claim at David 00354,

* Homa 2009 ASARCO Ballot at [Bates Number to be assigned].
% Homa B&W Trust Claim at David 00368.

7 Homa Celotex Trust Claim at David 00532.

*® Homa Combustion Trust Claim at David 00408.

* Homa EPI Trust Claim at David 00553.

% Homa FM Trust Claim at David 00592.

' Homa FB Trust Claim at David 00573.

32 Homa 2008 Flintkote Ballot at [Bates Number to be assigned].
33 Amended Flintkote 2019 of David at David 00040-00041,
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* Amended GIT 2019 of David at David 00043-00044.

% Homa GAF Trust Claim at David 00804.

* Homa HKP Trust Claim at David 01064,

" Homa HAL Trust Claim at David 00927.

** Homa HW Trust Claim at David 01083

* Homa Kaiser Trust Claim at David 01211.

5% Homa Keene Trust Claim at David 01334

! Homa Manville Trust Claim at David 01205.

%2 Homa NGC Trust Claim at 01337.

83 Amended NARCO 2019 of David at David 00046-00047.
# Homa OC Trust Claim at David 01456,

8 Homa Pacor Trust Claim at David 01480.

% Homa 2009 PCC Ballot at [Bates Number to be assigned].
7 Amended PCC 2019 of David at David 00049-00050.

8 Homa Plibrico Trust Claim at David 01586.

% Homa Raybestos Trust Claim at David 01709.

" Homa Shook & Fletcher Trust Claim at David 01716.

"' Homa UNR Trust Claim at David 01722.

72 Homa USG Trust Claim at David 01725.

7 Amended WRG 2019 of David at David 00037-00038.

™ Massinger 2009 ASARCO Ballot at [Bates Number to be assigned].
> Massinger B&W Trust Claim at Shein 00075.

76 Massinger Combustion Trust Claim at Shein 00129,

77 Massinger EPI Trust Claim at Shein 00673.

’® Massinger FM Trust Claim at Shein 00683.

" Massinger FB Trust Claim at Shein 00770.

% Massinger HAL Trust Claim at Shein 00602.

8 Massinger Manville Trust Claim at Shein 01080.

%2 Massinger OC Trust Claim at Shein 01089.

% Massinger Pacor Trust Claim at Shein 01193.

8 Massinger 2009 PCC Ballot at [Bates Number to be assigned).
% Massinger 2006 Quigley Ballot at [Bates Number to be assigned].
% Massinger Raybestos Trust Claim at Shein 01338,

¥ Massinger Shook & Fletcher Trust Claim at Shein 01351.
88 Massinger USG Trust Claim at Shein 01417.

# Massinger WRG Ballot at [Bates Number to be assigned].

* For Phillips Trust claims, see Affidavit of Charles D. Finley, Garlock Sealing Technologies LLC et al. v. Chandler
et al. (In re Garlock Sealing Technologies LLC, et al.), No. 12-03137 (Bankr. W.D.N.C. Dec. 5, 2012) (Docket No.
42), Ex. E. (containing claim forms against ARTRA, Armstrong World Industries, Babcock & Wilcox, Combustion
Engineering, Congoleum, Fibreboard, Halliburton, Kaiser Aluminum, Keene, Owens Corning, Plibrico, US
Minerals, USG, and ASARCO Trusts); Supplemental Affidavit of Charles D. Finley, Garlock Sealing Technologies
LLC et al. v. Charndler et al. (In re Garlock Sealing Technologies LLC, et al.), No. 12-03137 (Bankr. W.D.N.C. Jan.

21, 2013) (Docket No. 54) (attaching Manville and ASARCO Trust claim forms).

?! Phillips 2008 ASARCO Ballot at [Bates Number to be assigned. ]
“2 Phillips 2009 ASARCO Ballot at [Bates Number to be assigned.]
%3 Golini AWI Trust Claim at Shein 01888,

% Golini ARTRA Trust Claim at Shein 00036,

% Golini B&W Trust Claim at Shein 01902.

% Golini Celotex Trust Claim at Shein 00104.

%7 Golini Combustion Trust Claim at Shein 00162.

% Golini HAL Trust Claim at Shein 00628,

9 Golini HW Trust Claim at Shein 02206.

190 Golini EPI Trust Claim at Shein 00668.

"% Golini FM (Flex) Trust Claim at Shein 00702.
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"% Golini FM (T&N) Trust Claim at Shein 00736.

'% Golini FB Trust Claim at Shein 01135.

1% Golini HKP Trust Claim at Shein 01037.

"% Golini Hercules Ballot at [Bates Number to be assigned).
'% Golini Kaiser Trust Claim at Shein 01060.

197 Golini Manville Trust Claim at Shein 01084,

1% Golini NGC Trust Claim at Shein 01086.

1% Golini OC Trust Claim at Shein 01164.

"9 Golini Pacor Trust Claim at Shein 01195.

! Golini 2009 PCC Ballot at [Bates Number to be assigned)].
12 Golini Plibrico Trust Claim at Shein 01314,

"* Golini 2012 Quigley Ballot at [Bates Number to be assigned].
"% Golini Raybestos Trust Claim at Shein 01347.

5 Golini USG Trust Claim at Shein 01437.

1 Golini WRG Ballot at [Bates Number to be assigned].
"7 White Lummus Trust Claim at Simon 27429,

18 White AWI Trust Claim at Simon 27481,

"9 White ARTRA Trust Claim at Simon 27445.

120 White ASARCO Trust Claim at Simon 27461.

121 White B&W Trust Claim at Simon 27493.

122 \White Thurston Trust Claim at Simon 28037.

122 White Celotex Trust Claim at Simon 27957.

124 White HAL Trust Claim at Simon 27506.

'3 White Bartells Trust Claim at Simon 27969,

126 White EPI Trust Claim at Simon 27979.

12T White Lummus Trust Claim at Simon 27545.

128 White FB Trust Claim at Simon 27523.

129 White GAF Trust Claim at Simon 27561.

130 White HKP Trust Claim at Simon 27580.

13 White Thorpe Trust Claim at Simon 27728.

132 White Keene Trust Claim at Simon 27995.

33 White Manville Trust Claim at Simon 27993.

134 White NGC Trust Claim at Simon 27999,

13 White OC Trust Claim at Simon 28013.

136 White PH Trust Claim at Simon 27594.

% White Raybestos Trust Claim at Simon 27953.

138 White THAN Trust Claim at Simon 27610.

13 White USG Trust Claim at Simon 27628.

140 White Western Trust Claim at Simon 27829.

"] Omstein AC&S Trust Claim at Simon 28039,

42 Omstein Amatex Trust Claim at Simon 28084.

3 Omstein AWI Trust Claim at Simon 28125.

" Ornstein Combustion Trust Claim at Simon 28208.
15 Ornstein HAL Trust Claim at Simon 28355.

¢ Ornstein EPI Trust Claim at Simon 28485.

"7 Ornstein FB Trust Claim at Simon 28573.

18 Ornstein HKP Trust Claim at Simon 28659.

? Ornstein Keene Trust Claim at Simon 28765.

1*0 Ornstein OC Trust Claim at Simon 28842.

"*I Omstein Thorpe Ins. Trust Claim at Simon 28865.
%2 peed ARTRA Trust Claim at Simon 27274.

193 Reed ASARCO Trust Claim at Simon 27253.

134 Reed B&W Trust Claim at Simon 27292.

135 Reed Celotex Trust Claim at Simon 27931.
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156 Reed Combustion Trust Claim at Simon 27307.
'3 Reed Congoleum Trust Claim at Simon 27330
1% Reed HAL Trust Claim at Simon 27380.

1% Reed EPI Trust Claim at Simon 27938.

1% Reed FM (Ferodo) Trust Claim at Simon 27350.
'®! Reed GAF Trust Claim at Simon 27363.

162 Reed Manville Trust Claim at Simon 27946.

1% Reed OC Trust Claim at Simon 27399,

'#* Reed Raybestos Trust Claim at Simon 27947,
'S Reed USG Trust Claim at Simon 27417.

166 Reed Western Trust Claim at Simon 27660,

'S” Brennan AWI Trust Claim at Shein 02260.

'8 Brennan 2009 ASARCO Ballot at Shein 01482,
' Brennan B&W Trust Claim at Shein 02271.

'° Brennan Celotex Trust Claim at Shein 02282,

1! Brennan Combustion Trust Claim at Shein 02294,
172 Brennan EPI Trust Claim at Shein 02309,

' Brennan FB Trust Claim at Shein 02327.

17 Brennan GAF Ballot at Shein 01500.

13 Brennan HAL Trust Claim at Shein 02383.

16 Brennan HW Trust Claim at Shein 02400.

""" Brennan Hercules Ballot at Shein 01510.

'78 Brennan Manville Trust Claim at Shein 02312.
17 Brennan NGC Trust Claim at Shein 02313,

180 Brennan OC Trust Claim at Shein 02314,

181 Brennan Pacor Trust Claim at Shein 02341.

'82 Brennan 2009 PCC Ballot at Shein 01517.

'%3 Brennan 2012 Quigley Ballot at Shein 01526.
'* Brennan Raybestos Trust Claim at Shein 02381.
'8 Brennan USG Trust Claim at Shein 02416.

'% Brennan WRG Ballot at [Bates Number to be assigned].
187 Flynn Lummus Trust Claim at Waters 00263.
188 Flynn AWI Trust Claim at Waters 00272.

'® Flynn B&W Trust Claim at Waters 00304.

1% Elynn Celotex Trust Claim at Waters 00318.

1! Flynn Combustion Trust Claim at Waters 00352.

192 74 Amended Combustion 2019 of Waters & Kraus at Waters 10597-10599.

'3 Flynn HAL Trust Claim at Waters 00402-00416.

' Flynn EPI Trust Claim at Waters 00361.

%5 Flynn Fairchild Ballot at Waters 00047-00048.

1% Flynn FB Trust Claim at Waters 00380.

7 Flynn FB Ballot at Waters 00078.

'8 Flynn 2009 Flintkote Ballot at Waters 00053.

1% Flynn GAF Ballot at Waters 00069-00071.

2% GAF 2019 of Waters & Kraus at Waters 00127-00129.
201 5 Amended GIT 2019 of Waters & Kraus at Waters 10639-10641.
2%2 Flynn Kaiser Trust Claim at Waters 00455.

*% Flynn Keene Trust Claim at Waters 00487,

% Flynn Manville Trust Claim at Waters 00505,

205 5% Amended NARCO 2019 of Waters & Kraus at Waters 10793-10795.

2% Flynn OC Trust Claim at Waters 00509.

207 5" Amended OC 2019 of Waters & Kraus at Waters 10903-10905.
2% Elynn 2009 PCC Ballot at Waters 00086-00089.

209 5™ Amended PCC 2019 of Waters & Kraus at Waters 10952-10954.
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21° Flynn PH Trust Claim at Waters 00529.

I Flynn 2012 Quigley Ballot at Waters 00092-00096.

12 Elynn Raybestos Trust Claim at Waters 00560.

3 Flynn UNR Trust Claim at Waters 00570.

214 5™ Amended USG 2019 of Waters & Kraus at Waters 11089-11091.
% Flynn WRG Ballot at Waters 00106-00111.

216 914 Amended WRG 2019 of Waters & Kraus at Waters 00042-00044.

27 Beltrami AC&S Ballot at [Bates Number to be assigned].
218 Beltrami AWI Trust Claim at David 01736,

219 Beltrami 2009 ASARCO Ballot at [Bates Number to be assigned].
2 Beltrami B&W Trust Claim at David 01748.

2! Beltrami Celotex Trust Claim at David 01845.

222 Beltrami Combustion Trust Claim at David 01769-01778.
223 Beltrami EPI Trust Claim at David 01857.

224 Beltrami FB Trust Claim at David 01806.

225 Beltrami 2008 Flintkote Ballot at [Bates Number to be assigned].
226 Amended Flintkote 2019 of David at David 00040-00041.
227 Amended GIT 2019 of David at David 00043-00044.

228 Beltrami HKP Trust Claim at David 01873.

2 Beltrami HAL Trust Claim at David 01860.

20 Beltrami HW Trust Claim at David 01892.

21 Beltrami Kaiser Trust Claim at David 01912-01927.

232 Beltrami Keene Trust Claim at David 01930.

13 Beltrami Manville Trust Claim at David 01839-01842.

24 Beltrami NGC Trust Claim at David 01779.

25 Amended NARCO 2019 of David at David 00046-00047.
26 Beltrami OC Trust Claim at David 01784.

27 Beltrami 2009 PCC Ballot at [Bates Number to be assigned].
28 Amended PCC 2019 of David at David 00049-00050.

29 Beltrami Kaiser Trust Claim at David 01932-01947.

0 Beltrami Raybestos Trust Claim at David 01950.

241 Beltrami UNR Trust Claim at David 01952.

22 Beltrami USG Trust Claim at David 01828.

23 Amended WRG 2019 of David at David 00037-00038.

24 Williams Lummus Trust Claim at Waters 03456.

25 Williams AC&S Trust Claim at Waters 03461.

26 Williams AC&S Ballot at Waters 03292-03294.

27 AC&S 2019 of Waters & Kraus at Waters 10540-10542.
248 Wwilliams AWI Trust Claim at Waters 03488,

249 Williams ARTRA Trust Claim at Waters 04128.

20 williams ASARCO Trust Claim at Waters 03533,

51 williams 2009 ASARCO Ballot at Waters 03303-03307.
252 Williams B&W Trust Claim at Waters 03548,

233 Williams Burns & Roe Trust Claim at Waters 03636.

254 Williams Celotex Trust Claim at Waters 03662,

255 Williams Combustion Trust Claim at Waters 03676.

56 Combustion 2019 of Waters & Kraus at Waters 10585-10587.
37 Williams HAL Trust Claim at Waters 03813,

28 Williams HW Trust Claim at Waters 03857.

259 Williams EPI Trust Claim at Waters 03770.

260 Wwilliams FM Ballot at Waters 03314-03321.

261 Wwilliams FB Trust Claim at Waters 03788,

262 Williams FB Ballot at Waters 03324-03328.

263 Williams 2009 Flintkote Ballot at Waters 03331-03337.
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64 Williams GAF Ballot at Waters 03361-03363.

%65 GAF 2019 of Waters & Kraus at Waters 03225-03227.

266 GIT 2019 of Waters & Kraus at Waters 10610-10612.

267 Williams HKP Trust Claim at Waters 03895.

%68 Williams Thorpe Trust Claim at Waters 03939,

%% Williams Thorpe Ballot at Waters 03370-03373.

" Thorpe 2019 of Waters & Kraus at Waters 03236-03241.

! Williams Kaiser Trust Claim at Waters 04016,

72 Williams Kaiser Ballot at Waters 03375-03377.

213 Kaiser 2019 of Waters & Kraus at Waters 10732-10734.

2 Williams Keene Trust Claim at Waters 04050.

275 Williams Manville Trust Claim at Waters 04065.

778 NARCO 2019 of Waters & Kraus at Waters 10768-10770.

217 Williams NGC Trust Claim at Waters 04072.

78 Williams OC Trust Claim at Waters 04083.

29 Wwilliams OC Ballot at Waters 03380-03382.

280 Amended OC 2019 of Waters & Kraus at Waters 10878-10880.
281 Williams 2009 PCC Ballot at Waters 03388-03391.

22 pCC 2019 of Waters & Kraus at Waters 10919-10921,

2 Williams 2012 Quigley Ballot at Waters 03394-03398.

% Williams Raybestos Trust Claim at Waters 04113,

283 Williams Thorpe Ins. Trust Claim at Waters 04178.

2% Williams Thorpe Ins. Ballot at Waters 03407-03411.

%7 Thorpe Ins. 2019 of Waters & Kraus at Waters 03266-03268.
288 Wwilliams USM Ballot at Waters 03419-03423.

% Amended USM 2019 of Waters & Kraus at Waters 11098-11096.
0 Williams USG Trust Claim at Waters 04266.

2% Amended USG 2019 of Waters & Kraus at Waters 11065-11067.
22 Williams WRG Ballot at Waters 03427-03432.

293 2nd Amended WRG 2019 of Waters & Kraus at Waters 03286-03288.

29 gteckler Lummus Trust Claim at Waters 00714,

25 Steckler AC&S Trust Claim at Waters 00734,

2% Qteckler AWI Trust Claim at Waters 00753.

27 Qteckler ARTRA Trust Claim at Waters 01207.

% Steckler B&W Trust Claim at Waters 00802.

29 Steckler Celotex Trust Claim at Waters 00834,

3% Steckler Combustion Trust Claim at Waters 00860.

30 Steckler HAL Trust Claim at Waters 00985.

92 Steckler HW Trust Claim at Waters 01015.

303 Gteckler Bartells Trust Claim at Waters 00898.

3% Steckler EPI Trust Claim at Waters 00880.

3 Gteckler FMTrust Claim at Waters 00945,

306 gteckler FB Trust Claim at Waters 00910,

37 Steckler FB Ballot at Waters 00628-00633.

3% Steckler 2009 Flintkote Ballot at Waters 00635-00641.
9 Steckler GAF Ballot at Waters 00665-00667.

310 GAF 2019 of Waters & Kraus at Waters 00573-00575.
311 2™ Amended GIT 2019 of Waters & Kraus at Waters 10621-10623.
12 Steckler Thorpe Trust Claim at Waters 01068,

313 gteckler Kaiser Trust Claim at Waters 01111,

314 27 Amended Kaiser 2019 of Waters & Kraus at Waters 10743-10745.

315 Steckler Keene Trust Claim at Waters 01161,
316 Steckler OC Trust Claim at Waters 01167,
37 gteckler OC Ballot at Waters 00674-00676.
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318 278 Amended OC 2019 of Waters & Kraus at Waters 10884-10886.
*1% Steckler 2009 PCC Ballot at Waters 00682-00685.

#2021 Amended PCC 2019 of Waters & Kraus at Waters 10931-10933.
321 Steckler Raybestos Trust Claim at Waters 01202,

%22 Steckler Thorpe Ins. Trust Claim at Waters 01246,

323 Steckler Thorpe Ins. Ballot at Waters 00688-00692.

2% Thorpe Ins. 2019 of Waters & Kraus at Waters 00608-00610.

325 Amended USM 2019 of Waters & Kraus at Waters 11096-11098.
326 Steckler USG Trust Claim at Waters 01308,

327 Steckler WRG Ballot at Waters 00700-00705.

328 21 Amended WRG 2019 of Waters & Kraus at Waters 00622-00624.
*? Taylor AC&S Trust Claim at Waters 01384,

*30 Taylor AWI Trust Claim at Waters 01438.

331 Taylor ASARCO Trust Claim at Waters 01410,

32 Taylor B&W Trust Claim at Waters 01458.

333 Taylor Celotex Trust Claim at Waters 01475,

33 Taylor Combustion Trust Claim at Waters 01510.

3 Taylor HAL Trust Claim at Waters 01631.

36 Taylor HW Trust Claim at Waters 01668.

337 Taylor EPI Trust Claim at Waters 01532,

3% Taylor FM Trust Claim at Waters 01591,

339 Taylor FB Trust Claim at Waters 01567.

34097 Amended GIT 2019 of Waters & Kraus at Waters 10621-10623.
3! Taylor HKP Trust Claim at Waters 01731,

2 Taylor Kaiser Trust Claim at Waters 01756.

343 2n¢ Amended Kaiser 2019 of Waters & Kraus at Waters 10743-10745.
3% Taylor Keene Trust Claim at Waters 01802.

33 Taylor Leslie Trust Claim at Waters 01828.

346 Taylor Leslie Ballot at Waters 01365-01368,

7 Taylor Manville Trust Claim at Waters 01839,

38 Taylor OC Trust Claim at Waters 01842.

49 27¢ Amended OC 2019 of Waters & Kraus at Waters 10884-10886.
350 o7 Amended PCC 2019 of Waters & Kraus at Waters 10991-10993.
351 Taylor Plant Ins. Trust Claim at Waters 01866.

2 Taylor Raybestos Trust Claim at Waters 01914.

353 Taylor Thorpe Ins. Trust Claim at Waters 01945,

*34 Taylor Thorpe Ins. Ballot at Waters 01373-01377.

355 Thorpe Ins. 2019 of Waters & Kraus at Waters 01351-01353,

%% Taylor USM Trust Claim at Waters 02076.

7 Amended USM 2019 of Waters & Kraus at Waters 11096-11098.
358 Taylor USG Trust Claim at Waters 02083.

359 Taylor Western Trust Claim at Waters 02102.
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